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MEMORANDUM OPINION AND ORDER
   Adopted:  September 24, 1999  
Released:  October 1, 1999

By the Commission:


1.   Before the Commission for consideration is an Application for Review filed by Glenn C. Benfield and Kathleen N. Benfield ("the Benfields") on January 28, 1998.
  The Benfields request review of the December 22, 1997
 decision of the Mass Media Bureau ("Bureau") denying their petition for reconsideration of the April 3, 1997 action granting the license renewal application for Station WEZB(FM), New Orleans, Louisiana.
  


2.  The Benfields again challenge the Bureau's decision to issue the former WEZB(FM) licensee a forfeiture and to grant WEZB(FM)'s license renewal,
 rather than designate the station's renewal application for hearing, for apparent violations of 18 U.S.C. § 1464.  That provision prohibits the broadcast of indecent material.  The Benfields, in addition to relying upon the Administrative Procedure Act and other arguments raised previously, now contend that Monroe Communications Corp. v. FCC ("Monroe"), 900 F.2d 351 (D.C. Cir. 1990), compels the Commission to designate the renewal application for an evidentiary hearing.  They argue that in Monroe the Court of Appeals held that § 1464 violations are contrary to the public interest and, as such, preclude the Commission from making the statutory determination that WEZB(FM)'s license renewal is in the public interest without first conducting an evidentiary hearing. The Benfields also challenge again the Bureau's decision to grant the renewal application despite the omission of listener complaint letters from the WEZB(FM) public inspection file, contrary to the provisions of 47 C.F.R. § 73.3526.  


3. We find that the Benfields newly asserted reliance on the decision in Monroe is untimely.  See 47 C.F.R. § 1.115(c).
  Further, we have reviewed the Benfields' allegations and the staff's decision and find that the decision properly disposed of the issues related to the indecency complaint.  We uphold those decisions for the reasons stated therein.  As to the public file, we note that the licensee has conceded that, on at least one occasion, it has not fully complied with § 73.3526.  We admonish the licensee and caution it to take appropriate action to ensure that WEZB(FM) is operated in compliance with our rules.    


4.  Accordingly, IT IS ORDERED, that the Application for Review filed January 28, 1998 by Glenn C. and Kathleen N. Benfield IS GRANTED TO THE EXTENT INDICATED HEREIN AND DENIED IN ALL OTHER RESPECTS.
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    � Heritage Broadcasting Group, Inc., the current WEZB(FM) licensee, filed an opposition, and the Benfields filed a reply.  For the reasons discussed below, we deny the Application for Review.  


    � Letter to Dennis J. Kelly, Esq., reference 1800B3-MG (Chief, Audio Services Division, Mass Media Bureau, December 22, 1997).


    � Letter to Kathleen N. Benfield/Glenn C. Benfield, reference 1800B3-MG, 13 FCC Rcd 4102 (M. M. Bur. 1997) ("Letter to Kathleen N. Benfield").


    � On April 2, 1997, the Commission issued a Notice of Apparent Liability to EZ New Orleans, Inc., the former WEZB(FM) licensee, in the amount of $12,000 for violations of § 1464, citing broadcasts of indecent material on November 22 and December 6, 1995 and January 2 and 3, March 7, and June 3, 1996.  EZ New Orleans, Inc., 12 FCC Rcd 4147 (1997).  The forfeiture was paid in full on April 11, 1997.


    � We note that the Benfields newly asserted reliance on the decision in Monroe is untimely.  In any event, however, nothing in Monroe mandates that the Commission designate a renewal application for an evidentiary hearing in the face of apparent § 1464 violations.  The Court in Monroe acknowledged that obscene broadcasting is proscribed by statute as contrary to the public interest,  900 F.2d at 357, and noted the Commission's authority to revoke an authorization for violations of § 1464.  Id.   However, it also specifically referenced the statutory language of § 312(a)(6) of the Act, i.e., the Commission "may" revoke a station authorization for § 1464 violations, and  noted statutory authority to exact forfeitures for such violations, i.e., 47 U.S.C. § 503(b)(1)(D).  900 F.2d at 356.  Moreover, there has been no finding, as noted by the staff in its reconsideration decision, that WEZB(FM) broadcast obscene material.







