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1. The Commission has before it for consideration a Petition to Set Aside the Memorandum Opinion and Order and Notice of Apparent Liability in The Pikes Peak Broadcasting Company, 12 FCC Rcd 4626 (1997) (“MO&O”), filed on February 2, 1999, by The Pikes Peak Broadcasting Company (“Pikes Peak”), licensee of Station KRDO-TV, Colorado Springs, Colorado.  For the reasons that follow, we deny the petition.

2. In the MO&O, which was released April 16, 1997, the Commission renewed the license for KRDO-TV subject to reporting conditions and issued a Notice of Apparent Liability for an $11,000 forfeiture for violations of the Equal Employment Opportunity (“EEO”) program requirements of the broadcast EEO Rule.  47 C.F.R. § 73.2080.  Pikes Peak did not file a response to the NAL challenging the amount of the forfeiture or the underlying rule violation.  See 47 C.F.R. § 1.80(f)(3).  Rather, Pikes Peak paid the forfeiture in full on May 14, 1997, and complied with the reporting conditions, notwithstanding the fact that it disputed the imposition of the NAL in the cover letter submitted with the forfeiture payment.

3. Pikes Peak requests in its petition that the MO&O be set aside and declared null and void in light of the decision of the U.S. Court of Appeals for the D.C. Circuit in Lutheran Church-Missouri Synod v. FCC, 141 F.3d 344 (D.C. Cir. 1998), petition for reh’g denied, 154 F.3d 487, petition for reh’g en banc denied, 154 F.3d 494 (D.C. Cir. 1998) (“Lutheran Church”), which held that the EEO program requirements of the EEO Rule are unconstitutional.  Pikes Peak states that the basis for the reporting conditions and forfeiture imposed in the MO&O was unconstitutional and asserts that it is important that this “improper and illegal blight” be expunged from the record of Pikes Peak at the Commission.

4. We conclude that the public interest in administrative finality outweighs any interest in setting aside the MO&O at this time.  See Radio Para La Raza, 40 FCC 2d 1102, 1104 (1973) (stating that “[t]he courts have noted a strong policy in favor of administrative finality, and have held that proceedings that have become final will not be reopened unless there has been fraud on the agency’s or the court’s processes, or unless the result is manifestly unconscionable”).  The MO&O became a final order no longer subject to reconsideration, review or appeal when Pikes Peak paid the forfeiture on May 14, 1997, eleven months before the Lutheran Church decision was issued.  We recognize that the court in Lutheran Church invalidated the EEO program requirements of the EEO Rule, which Pikes Peak was found to have violated in the MO&O.  In view of the Lutheran Church decision, we will not use a finding of a violation of these invalidated portions of the broadcast EEO Rule to the prejudice of Pikes Peak or any other broadcast licensee in any future proceeding before the Commission.
  Therefore, expungement of Pikes Peak’s record is unnecessary and would have no effect.  Accordingly, because the MO&O was a final, unappealable order eleven months before the decision in Lutheran Church was issued, we will not reopen the record in this proceeding, and we deny Pikes Peak’s petition to set aside the MO&O.

5. ACCORDINGLY, IT IS ORDERED that the Petition to Set Aside filed by The Pikes Peak Broadcasting Company IS DENIED.

6. IT IS FURTHER ORDERED that copies of this Memorandum Opinion and Order be sent by Certified Mail -- Return Receipt Requested -- to The Pikes Peak Broadcasting Company and the Colorado Springs Minority Coalition.
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�	In a companion order released today, we deny Pikes Peak’s application for review of a decision denying its request for a refund of its forfeiture payment.


�	Following the Lutheran Church decision, the Mass Media Bureau suspended all EEO reporting conditions imposed on broadcast licensees.  Pikes Peak satisfied its reporting conditions prior to the Lutheran Church decision. 







