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By the Chief, Allocations Branch:


1.  Before the Commission for consideration is the Notice of Proposed Rule Making (“Notice”), 14 FCC Rcd 9043 (1999), issued in response to a petition for rule making filed by Mountain West Broadcasting (“petitioner”) proposing the allotment of Channel 291C3 to Kimberly, Idaho, as that locality’s first local aural transmission service.  Petitioner and Kimberly Broadcasting Company (“KBC”) each filed supporting comments in response to the Notice.  FM Idaho Co. (“FM Idaho”) also filed responsive comments and a supplement thereto.
  No other comments were received. 


2.  As stated in the Notice, the proposed allotment of Channel 291C3 to Kimberly requires a site restriction 3 kilometers (1.9 miles) south of the community at coordinates 42-30-22 NL and 114-21-45 WL to comply with the minimum distance separation requirements set forth in Section 73.207(b) of the Commission’s Rules. 

3.  FM Idaho asserts that the proposed transmitter site at Kimberly is not available.
 In this regard, FM Idaho submitted a written statement from M. Brent Chugg,
 stating that the proposed transmitter site for Channel 291C3 at Kimberly is located on farm property owned by the LDS Church.  Mr. Chugg’s declaration advises that the LDS Church has not granted permission for use of the subject property as a radio transmitter site at Kimberly, and has no intention of permitting its land for such use in the future.    Therefore, FM Idaho avers that in the absence of a suitable and available transmitter site from which a station could operate, the public interest would not be served by allotting a new FM channel to Kimberly.  Therefore, FM Idaho urges a denial of the proposal. 


4. Although the Commission generally presumes that a technically feasible site is available at the allotment stage, that presumption is rebuttable.  See San Clemente, California, 3 FCC Rcd 6728 (1988), appeal dismissed sub. nom. Mount Wilson FM Broadcasters, Inc. v. FCC, 884 F.2d 1462 (D.C. Cir. 1989).  See also, San Clemente, California, 10 FCC Rcd 8291 (1995).  The actual availability of a potential transmitter site can be raised in comments from all interested parties.  In the event the issue is raised, we must make a determination on the reasonable likelihood that a site will be available.  Where, as here, the allotment requires a site restriction, Section 73.208(a)(2) of the Commission’s rules independently imposes an obligation on the petitioner to submit a showing indicating the availability of a suitable site. We believe that the evidence presented in this proceeding has demonstrated a reasonable assurance of the unavailability of the land at the restricted site to accommodate Channel 291C3 at Kimberly.  As no rebuttal evidence was submitted to establish the suitability or availability of an alternate transmitter site to accommodate the proposal at Kimberly, we find the proposal would not serve the public interest. 


5.  Accordingly, IT IS ORDERED, That the petition of Mountain West Broadcasting proposing the allotment of Channel 291C3 to Kimberly, Idaho (RM-9625), IS DENIED.  


6.  IT IS FURTHER ORDERED, That this proceeding IS TERMINATED.


7.  For further information concerning the above, contact Nancy Joyner, Mass Media Bureau, (202) 418-2180.  
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� In its initial comments, FM Idaho advised that it would supplement its comments to provide a declaration from the owner of the land for the proposed transmitter site referenced in the Notice.  FM Idaho filed a motion for leave to file its supplement to provide the referenced declaration.  Although the supplement was filed after the pleading cycle closed in this proceeding, we will consider it as it provides a more complete record for resolution of this proceeding.   See Section 1.425 of the Commission’s Rules.    





� Initially, FM Idaho represented that the land for the proposed transmitter site at Kimberly was owned by Peter Link, a local resident, who advised FM Idaho that the petitioner had not contacted him regarding use of the land for construction of a radio tower.  Further, Mr. Link remarked that, if contacted, he would refuse to permit a transmitter to be located on his property.  FM Idaho reported that it would supplement its comments with a declaration from Mr. Link, when obtained.  As set forth  infra, FM Idaho’s supplemental comments explain that it has since been discovered that the subject property to accommodate proposed Channel 291C3 at Kimberly is owned by The Church of Jesus Christ of Latter-day Saints (“LDS Church”) rather than Peter Link.      





�  Mr. Chugg is identified as the Manager of Production of the Corporation of the Presiding Bishop of the LDS Church.







