
SEPARATE STATEMENT OF COMMISSIONER GLORIA TRISTANI

Re:  Applications for Consent to the Transfer of Control of Licenses and Section 214 Authorizations by Time Warner Inc. and America Online, Inc., Transferors, to AOL Time Warner Inc., Transferee

I voted to approve the license transfers involved in the AOL and Time Warner merger because the conditions imposed to serve the public interest were the best that could be achieved under the circumstances, and tipped the balance narrowly in favor of approval.  I urged my colleagues to adopt open-code interoperability as a fundamental component of the public interest in the Internet communications era.  I believe that interest compelled the merged company to achieve, and publish, interoperability protocols by a date certain.
  I write separately to distinguish the outcome for which I cast my vote, from the policy of Internet openness I urged.

I.
Framing the Internet Openness Problem Presented by this Case

But if I bought a radio and found that it accessed only certain stations and not others, I’d be upset.  I suppose I could have a half dozen radios, one for each set of stations.  It makes no more sense to have a half dozen computers or different operating systems or browsers for Web access.  This is not just impractical; it fragments the Web, making it cease to be universal.

What began as an inquiry into the blocking of text-based instant messages
 (“IM”) sent to AOL customers, became instead an inquiry into whether the migration of this business practice, and the proprietary code upon which it depends, to Time Warner’s cable platform, would contravene the public interest in an open, interoperable Internet. We concluded the evidence in the record demonstrated AOL’s business practice of controlling the flow of information to and from its customers would create unacceptable bottlenecks in the broadband world of high speed, interactive communications services.

AOL’s use of proprietary code to filter out both unwanted incoming and outgoing messages confronted this agency with a new digital-era problem: communications infrastructure control that is no longer limited to opening or closing access to physical networks.  The marriage of cable network hardware with the proprietary protocols necessary to access the virtual network of listeners and speakers using the Internet provides the possibility of complete control over a consumer’s incoming receipt of content and outgoing speech.  Because the record disclosed this code is an essential input for the future development of many, if not most, new IM-based services, and these new services will require cable modem access to the broadband pipe provided by the Time Warner network, the extent of the future threat was readily cognizable.
  This Commission has not previously confronted a situation where a corporate consolidation squarely presented a commercial party’s refusal to allow its system to interoperate with its competitors thereby distorting a worldwide pathway of communication.

A. Factual Background of the Parties’ Physical and Virtual Networks

1. The Physical Network Assets

Time Warner, the second largest cable provider in the country, serves 12.7 million subscribers through cable systems that pass approximately 21 million homes and serves approximately 18.9 % of the 67 million cable subscribers nationwide.  Time Warner also offers Internet access over its cable systems through Road Runner, a joint venture that provides high-speed Internet access and content optimized for broadband networks to more than 1.1 million subscribers. Time Warner serves businesses through Time Warner Telecom, Inc. (“TWT”), a facilities-based communications provider serving large businesses. TWT offers businesses “last mile” broadband connections for data, high-speed Internet, local voice and long-distance services. TWT is certified to offer telecommunications services in 21 metropolitan areas in 12 states. 

2. The Virtual Network Assets

AOL is the world’s largest Internet Service Provider (“ISP”), and serves about five times as many narrowband subscribers as its nearest competitor.  AOL’s large subscriber base and its ability to attract and hold its members to the services and information provided by AOL itself, as opposed to having them go to other sites on the World Wide Web, is highly valued.

Instant messaging, in its current form, enables the almost instantaneous exchange of short, private, individualized text messages over the Internet between two users each of whom is on the other’s “buddy list.” AOL has an estimated 150 million users worldwide on its IM services.
  More than 30 million individuals use IM at least once a month, and AOL transmits almost five times as many IMs a day as it does e-mails.

An essential input
 to an IM service is the provider’s Names and Presence Database or “NPD.”
  The names and presence detection information enables users to know other users are online or available and permits messages to be addressed and delivered.  The actual NPD consists of two parts.  First, it is a database of the users’ unique IM names and addresses and, second, it has a “presence detection” function.  Presence detection is the IM provider’s knowledge, and its ability to inform others, that a particular user is online and the bandwidth capacity of that user.  This also signals that the user is available to engage in instant information exchange.

The NPD is the asset that allows a virtual communications network for persons who have requested participation in the network to exchange communications in real time with other users.  Use of an NPD, together with the high bandwidth infrastructure provided by the cable network, will transform the Internet experience by replacing today’s static pages of information with dynamic and interactive content.
  The Report and Order characterized these new applications and services as advanced IM-based high-speed services (“AIHS”).
  It is these services that were the focus of the interoperability condition.

B.
The Instant Messaging Market has “Tipped” Towards an AOL Monopoly 

The market in text-based instant messaging is characterized by strong “network effects,” i.e., a service’s value increases substantially with the addition of new users with whom other users can communicate.  AOL, by any measure described in the record, is the dominant IM provider in America.  It was also uncontested that AOL has consistently resisted interoperability with other non-licensed IM providers.
  AOL’s market dominance in text-based messaging, coupled with the network effects and its resistance to interoperability, has established a very high barrier to entry for competitors that contravenes the public interest in open and interoperable communications systems.

Recent literature suggests that near monopoly outcomes in markets exhibiting strong network effects are “tipped markets.”
  Here, we declined to opine “whether the factual conclusions [regarding text-based instant messaging] in this Order can be characterized as amounting to a tipped market or not.”
  However, in 1999, various non-AOL IM providers repeatedly attempted to gain access to AOL’s NPD in order to pass messages between customers of AOL and other services.  AOL blocked these attempts.
  At the en banc hearing in this proceeding in July 2000, AOL’s representatives said that protocols that allowed the messages to flow freely could not be achieved until July 2001 at the earliest.
  AOL’s competitors contended AOL could have ceased blocking competitor’s messages immediately and achieved open protocols for interoperability in less time.
  AOL’s stark refusal to interoperate with its competitors, and the timeline for achieving interoperability cited at the en banc hearing, represented an apparent change in strategy.
  The most reasonable inference was AOL’s strategy switch from openness to blocking was a business decision rather than one based on technical concerns.

If AOL’s competitors, taken together, represented marketshare close to AOL’s size, an equilibrium would have existed that would have made interoperability the most effective business strategy for all competing services because interoperability would have provided access to the maximum number of people.  Each service would thereby be more useful and valuable because its users could have accessed more people.  However, if one of the interoperating providers wanted to dominate the market, it could close its network and adopt a strategy of refusing to interoperate.  Such a business practice would seem to make its service less valuable and hurt its users by cutting them off from the bigger, interoperating network of users.  But, if the provider refusing to interoperate had a big enough share of the market prior to refusing to interoperate, any loss in value or harm to its business would be relatively slight because its customers would still be able to reach most other users.  And when it closed its network to the clients of the smaller providers, the refusal to interoperate would result in defections from the smaller services to the dominant one.  This would further swell the dominant provider’s NPD and shrink the smaller ones.  Without interoperability no smaller provider could catch up to the largest one.

This is precisely the business strategy that a premerger AOL undertook.  Under these conditions AOL’s strategy of refusing to interoperate was profitable because the incentive to switch to the largest provider could hardly be resisted.  The economic and antitrust literature generally acknowledge that the only motive for a provider to close its network and refuse to interoperate is to cause the market to tip in its favor.  After the point of tipping has been passed, the largest network will continue to grow at the expense of the smaller networks until it is the dominant network, perhaps possessing monopoly control.  From that point forward, the dominant network remains dominant, not necessarily because it charges the lowest prices, offers the best quality, or offers innovative features that customers want, but simply because in the past it gained the most users.

This is not merely sharp business practice--it contravenes well-settled federal communications policy that is equally applicable to a virtual communications pathway as to a physical one.  As the Supreme Court said many years ago, 

The First Amendment's command that government not impede the freedom of speech does not disable the government from taking steps to ensure that private interests not restrict, through physical control of a critical pathway of communication, the free flow of information and ideas.

A premerger AOL demonstrated both the ability and the economic incentive to exploit its proprietary protocols and its large subscriber base to position itself as an informational gatekeeper.  Based on the foregoing, and in particular on AOL’s change from a policy of interoperability and openness to blocking incoming and outgoing communications, I would have concluded the narrowband IM market had tipped.
  Because the “tipped market” will more likely than not persist in the broadband space, the record called for a mandate compelling meaningful Internet openness in the broadband space by a date certain.
  The principle of openness I urged here, has been elegantly expressed elsewhere:

Competition should be the policy. And code that enables competition should be the rule.

The new company’s control over both the network served by Time Warner’s cable plant and the code-based NPD applications of AOL, when combined with the aforementioned business practices, established it will possess virtual and physical bottlenecks in the new world of high speed services. New applications that require real time functionality will require an NPD to work, thus an NPD encased in a proprietary-code shell means the owner controls a virtual bottleneck analogous to the cable operator’s control over its physical network.  This Agency’s history and Congressional directives in the 1996 Act compelled us to closely scrutinize and ultimately reject such an outcome.

II.
An Open and Interoperable Internet Serves the Public Interest
Incompatibility between computers had always been a huge pain. . . . .the real world of high energy physics was one of incompatible networks, disk formats, data formats, and character-encoding schemes, which made any attempt to transfer information between computers generally impossible. The computers simply could not communicate with each other.  The Web’s existence would mark the end of an era of frustration.

Widely regarded as the creator of the Internet, Tim Berners-Lee has repeatedly stressed the Internet’s openness and interoperability as its principal feature and virtue.  From its inception the Internet was designed to avoid the interoperability problem that we confronted in this case.
  Like the legacy industry examples used by Mr. Berners-Lee, the Internet is a communications network; unlike the communications networks before it however, the Internet depends on both physical interconnection and code-based interoperability.

A. Interoperability Furthers Competition and is Consistent with Congressional Objectives of an Open and Vibrant Internet

Several extant congressional objectives support an open and vibrant Internet.  First, Congress established a clear national policy to “promote the continued development of the Internet” and “to preserve the vibrant and competitive free market that presently exists for the Internet and other interactive computer services unfettered by Federal or State regulation.”
  Concurrently, Congress charged the Commission with “encourag[ing] the deployment on a reasonable and timely basis of advanced telecommunications capability to all Americans.”
  Deployment of such capability facilitates the use of advanced services, of which residential high-speed Internet access services are one kind.

In addition to explicit provisions regarding high-speed services and the Internet, concerns about the integration of video programming content and the cable conduit are contained in statutory provisions and Commission rules, such as the horizontal ownership cap and the channel occupancy rules.
  Thus, apart from a competition analysis, the public interest impact of combining AOL’s virtual, code-based network assets as described above, with the extensive cable and content assets of Time Warner compels a policy that considers inter alia, “cable communications provide and are encouraged to provide the widest possible diversity of information sources and services to the public,”
 and “promot[ing] competition in the delivery of diverse sources of video programming.”
 

Finally, the Supreme Court has repeatedly emphasized the Commission’s duty and authority to promote diversity and competition among media voices: “It has long been a basic tenet of national communications policy” that “the widest possible dissemination of information from diverse and antagonistic sources is essential to the welfare of the public.”
  The Commission’s interest in “promoting widespread dissemination of information from a multiplicity of sources” is “an important governmental interest.”

B.
The Condition Imposed in this Case Seeks to Preserve Internet Openness and Serves the Policies Favoring Competition
The Report and Order bars the merged company from offering a new service that utilizes both AOL’s NPD and Time Warner’s cable assets until it has achieved interoperability with at least some of its competitors.
  Thus, the outcome most threatening to the free flow of information and consumer choice, where the tipped market in the text based instant messaging world migrates to the broadband world of high-speed services, would appear to be mitigated if not avoided.  But, the best public interest outcome, maintaining the openness that has characterized the Internet since its inception, was not guaranteed. The condition, rather than ensuring the best outcome, instead sought to avoid the worst.  It is in this sense that my approach differed from my colleagues.

First, under the bar-the-worst-approach, the new company may decline to offer the new service that triggers the requirement that they achieve interoperability.  Under this scenario there is no interoperability and little, if any, public interest benefit arising from the condition.

Second, if the merged company chooses to offer the new service, they may do so by entering into contracts with no less than three competitors who offer NPD-based services.  This outcome achieves contractual interoperability rather than code-based interoperability.  In other words, if the competitors agree to use the merged company’s proprietary code, they actually expand the market-domination of this code rather than interoperate with that code.  This is not open interoperability like that which makes email work today.  To the extent applications running on AOL’s proprietary protocols proliferate, the applications consumers desire will likely be bound in some way to AOL and its contractors.  If these protocols are proprietary and closed, the competitive landscape of the Internet world might soon look like the competitive landscape of the software operating system world.
  Because the Internet is a critical pathway for information dissemination, this outcome would foreshadow precisely the kind of improper private control of communications infrastructure the Supreme Court has repeatedly rejected.

Third, the merged company may offer the new, high-speed service using its combined assets if it achieves server to server interoperability using a public, published protocol that bears the approval of appropriate international standard setting bodies.  This is the outcome that best serves the public interest in open communications systems, provides consumers with the maximum number of choices and most completely deconstructs the “tipped market” that favors anti-competitive business practices.  It is the only outcome in the Order that ensures interoperability based on open, non-proprietary code.

I supported the overall scheme adopted in the Report and Order, in part, because it also set forth several policy features applicable in future mergers.  First, we soundly rejected private, corporate control of the Internet protocol pathway.  Second, we rejected the facile assumption that business practices based on proprietary code that create informational bottlenecks on the Internet somehow serve the public interest.  Third, the merged company must achieve interoperability at the time it seeks to utilize its combined assets, and not before.  This avoided a ham-handed result (not unknown in general rulemakings in the world of converged technologies) that would be inconsistent with our obligation to carefully tie the condition to the facts of the case.
  Fourth, if the commercial realities in the converging broadband space discussed in this record have materially changed, and clear and convincing evidence establishes the public interest in maintaining the bar on the new service offering has thereby dissipated, relief from the terms of the Order is a fair outcome for consumers and the parties.

III. Conclusion

Ensuring the continued viability of an open, interoperable Internet does not constitute “regulation” in the traditional sense.
  Ensuring interoperability, far from regulating the Internet, actually blocks de facto regulation of the Internet by a private corporation through a combination of a cable bottleneck, proprietary code, network effects and the high consumer cost of switching to a competing service.  Interoperability combats centralized control of speech and ultimately, severely restricts both government and corporate power to control the speech transmitted on the Internet. Arguing against interoperability in this case is akin to arguing against the pro-competitive, interconnection policies the FCC has historically pursued and that are present in the requirements in the 1996 Act.

The rise of the commercial Internet, as this case demonstrates, does not confound application of the existing federal policies that require interconnection and interoperability of communications systems.  In fact, ensuring code-based interoperability goes hand in hand with the Commission’s fundamental obligation to ensure that our communications infrastructure serves the public interest, assists the development of the Internet, and sparks competition and innovation.  The mandate that such systems serve the public interest, in the context of this case, compelled action to ensure that the Internet remains open and vibrant.  Here, we took the initial steps towards preserving that openness.  Only time will tell whether these efforts will be sufficient.
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