
BEFORE THE

LOUISIANA PUBLIC SERVICE COMMISSION

ORDER NO. U-17656 – C

LOUISIANA PUBLIC SERVICE COMMISSION, EX PARTE.

______________________________________________________________________________

In re: Investment of Accumulated Funds for Future Provision of Relay Services and

Consideration of Reduction or Suspension of Collection of the $0.11 Per Month Access

Charge.

______________________________________________________________________________

(Decided at the January 16, 2002 Open Session)

Background

By Act 660 of 1988, the Louisiana Legislature established a $0.05 per month surcharge

on all telephone access lines beginning September 1, 1988 and dedicated to the creation and

implementation of telecommunications relay services (“TRS”), and charged the Louisiana

Commission for the Deaf (“LCD”) with the responsibility for the TRS program. The LCD

formed the Telephone Access Program Board (“TAPB”) to implement LCD’s directives under

Act 660. The TAPB determined that the $0.05 per month surcharge would be insufficient to

fund all aspects of TRS. When the TAPB requested help in obtaining additional funding, the

LPSC undertook to ascertain additional funding sources and created the Deaf Task Force (the

“DTF”) to make recommendations on that issue.

In July 1990, the Americans with Disabilities Act (the “ADA”) was signed into law. The

ADA provided that, within three years after July 26, 1990, each common carrier providing

telephone voice transmission services shall provide TRS. The ADA provided that if a State had

a certified program for implementing intrastate TRS, each common carrier in that State would be

considered in compliance with the implementing regulations if the common carrier was in

compliance with the certified State program;

In its Order No. U-17656-A, this Commission accepted responsibility for the

development and review of options to effect compliance with the telecommunications provisions

of the ADA, particularly the requirements as to the provision of intrastate TRS. The

Commission created and authorized the Louisiana Relay Administration Board (“RAB”) as a

charitable organization to oversee TRS operations, in particular, the establishment,

administration and promotion of a statewide program to provide access to all

telecommunications services by persons who are deaf, deaf/blind, and others such as severely

hearing disabled or severely speech disabled which includes but is not limited to the creation of a

telecommunications relay service to function as a communications bridge between members of

the deaf and hearing citizenry;

The Commission in Order U-17656-B accepted RAB’s recommendation as to the choice

of the initial contract provider of TRS and authorized the collection of an $0.11 per month access

line charge by telecommunications providers as an additional funding source for TRS, that is, to

the extent that such funds were required in addition to the $0.05 per month existing charge to

provide intrastate TRS in compliance with the ADA. RAB initially received $1,000,000

annually, and has in recent years received $500,000.00 per year for TRS from the fund arising

from the $0.05 per month surcharge imposed by the Louisiana Legislature and controlled by the

Louisiana Department of Social Services (the “LDSS”);

Due to RAB’s wise and effective management of the funds it has received, to-wit: the

$500,000.00 payment from the LDSS (the primary source of intrastate TRS funding) and the

$0.11 per month access line charge collected by telecommunications providers pursuant to LPSC

authority (the secondary source of intrastate TRS funding), RAB has accumulated approximately

$28,000,000.00 (the “Accumulated Fund”) over and above RAB’s current needs for the payment

of the current contract provider of TRS and other appropriate or necessary RAB expenses and

costs. At the request of members of the Commission, RAB was requested by members of the

LPSC to study the use and appropriate investment of the Accumulated Fund as a future source of

funding of intrastate TRS in lieu of the $0.11 per month access line charge currently imposed on

ratepayers in the State of Louisiana. In connection with this study, RAB obtained pertinent

advice from the law firm of Liskow & Lewis and the investment firm of Merrill Lynch.

RAB has advised this Commission that it is critical for RAB to maintain its tax status as a

non-profit entity to avoid the unnecessary payment of federal and state taxes on the earnings it

obtains from the Accumulated Fund and other restrictions which would be imposed on RAB if

its status changed from that of a charitable organization to a private foundation under the Internal

Revenue Code. Also, it is essential for the maintenance of RAB as a non-profit entity under the

Internal Revenue Code that RAB continue to obtain public funding through its receipt of

$500,000.00 per year under the control of the LDSS; and

Merrill Lynch has provided economic projections to RAB and the members of this

Commission, including a Probability Analysis, showing that it is highly probable that, through

the prudent investment of the Accumulated Fund and RAB’s continued receipt of the

$500,000.00 per year, adequate TRS can be provided to the citizens of the State of Louisiana

without the need of additional funding sources for at least fifteen (15) more years.

Conclusion

RAB provided its resolution dated January 3, 2002 to the Commission calling for, among

other things, adoption of a proposal to invest the Accumulated Fund and to substantially reduce

or suspend the collection of the $0.11 per month access line charge by telecommunications

providers. After careful consideration of the RAB resolution, the Merrill Lynch projections and

comments by Paul Guarisco on behalf of RAB and RAB counsel, the Commission decided to

adopt all of the recommendations of RAB made in its resolution, except as described in this

Order.

On motion of Vice Chairman Owen, seconded by Commissioner Dixon, and

unanimously adopted, the Commission voted to adopt the recommendations of RAB with an

amendment to eliminate the $0.11 per month access line charge instead of substantially reducing

or suspending the fee.

ACCORDINGLY, FOR THE REASONS ABOVE, IT IS ORDERED THAT:

1. RAB is empowered and authorized to take all steps necessary or appropriate to

create and organize a supporting organization (“SO”) in the form of a Louisiana non-profit

corporation, limited liability corporation or trust, as may be recommended by RAB’s counsel and

in a manner that will permit RAB to maintain its charitable organization status under the Internal

Revenue Code. RAB shall obtain an appropriate IRS ruling or determination that the SO will be

a tax-exempt organization.

2. RAB shall establish mechanisms for the governance of the SO to closely parallel

the governance of RAB, and so that the members of RAB also will be, to the fullest extent

possible, the governing members, officers, directors or trustees of the SO, with the overall

condition that members of the SO, through RAB, are and remain subject and accountable to this

Commission.

3. RAB is authorized to transfer to the SO the Accumulated Fund, less and except

such amounts that RAB may determine are necessary as a reserve to cover existing and future

expenses of RAB, whether anticipated or unanticipated.

4. RAB is authorized to amend or supplement its articles of incorporation, bylaws or

any other governing documents so as to enable RAB to fully implement or effect any of the

activities or transactions authorized by this Order.

5. The LPSC strongly encourages all appropriate parties, including without

limitation the Louisiana Legislature, the LDSS and the Louisiana Commission for the Deaf, to

support the continued payment of $500,000.00 per year under the auspices of the LDSS to RAB

so that RAB and the SO organization both may be able to maintain their charitable, non-profit

status under the Internal Revenue Code.

6. RAB, through the SO, is authorized and directed to use funds generated by the

SO, particularly from the investment income and corpus of the Accumulated Fund, to perform

and provide all aspects of the charitable or non-profit functions of RAB, including the payment

of the contract provider of TRS and the provision of TRS as may be otherwise required, as well

as the other reasonable and appropriate expenses incurred by either the SO or RAB in connection

with the oversight and provision of TRS.

7. RAB is authorized to seek and effect appropriate changes in its existing contract

with the current contract provider of TRS, and in any Request for Proposals for future contract

providers of TRS, so as to permit the payment of the contract provider’s TRS charges by the SO

and for any other appropriate purposes that are necessitated by the creation of the SO and its

receipt of the Accumulated Fund.

8. RAB is authorized and directed to transfer from time to time to the SO any funds

in the future possession of RAB and which RAB in its reasonable discretion determines are not

needed for the payment of RAB’s reasonable and appropriate expenses, so that such future funds

are added to the Accumulated Fund for the benefit of the TRS program.

9. RAB is authorized and directed to cause, through the SO, and upon the advice of

RAB’s investment advisor, the investment of the Accumulated Fund and any additional funds

received by the SO in the future, such that it is highly probable that adequate and efficient TRS

can be provided to the citizens of the State of Louisiana for at least fifteen (15) more years

without the necessity of any additional funding sources other than the $500,000.00 per year

received by RAB under the auspices of the LDSS.

10. Telecommunications providers shall eliminate, effective on or before billing

periods beginning April 1, 2002, the collection of the $0.11 per month access line charge from

end users.

11. Telecommunications providers shall give notice of the elimination of the $0.11

per month access line charge to end users via bill inserts.

12. RAB is authorized to take any other appropriate actions to cause or effect the full

implementation of the activities and transactions described herein.

13. Upon request by any member of the Commission or Commission Staff, RAB shall

report on the status of its progress in the implementation of the activities and transactions

authorized or required by this Order. Once RAB has fully implemented all of those activities

and transactions relating to the creation of the SO and the transfer of the Accumulated Fund from

RAB to the SO, RAB shall make a final report to the members of this Commission and

Commission Staff.

14. This Order shall not (i) diminish or restrict in any way the Commission’s existing

oversight of RAB or (ii) cause prior Order Nos. U-17656-A and U-17656-B or their effects to be

superseded or modified except in the manner described in, or permitted by, this Order. In all

respects, the Commission retains full authority over RAB and the SO and the composition and

powers of those entities. The Commission may freely request information from RAB and the

SO, and may add to, modify or define the duties and responsibilities of RAB and the SO.

Members of RAB and the SO shall serve at the pleasure of the Commission until removed by it.

15. This Order is effective immediately.
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