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P R O C E E D I N G S

(9:40 a.m.)



CHAIRMAN KENNARD:  Good morning, and welcome to the Federal Communications Commission.  We are very pleased to host this FTC/FCC public forum on truth in advertising.  In the past few years the FCC and the FTC have been cooperating with each other.  



I think we have cooperated better over the last few years than really at any time in the history of the two agencies, and I applaud Chairman Pitofsky for his commitment to developing such a close working relationship between the two agencies.  



It is important that these two agencies work together, because when we link arms -- the Federal Communications Commission and the Federal Trade Commission

-- we are a very, very powerful force to protect consumers in America.  



We are here today to focus on an issue, truth in advertising, that is important to millions and millions of American consumers today.  The FTC has years of experience in dealing with advertising and marketing practices, and the FCC has many, many years of experience in dealing with the reasonableness of prices charged by telephone companies.



So together, using our joint resources, we are a very, very important and powerful force to protect consumers in this marketplace.  And we are very committed to making sure that consumers are protected in this burgeoning telephone communications marketplace.



Just last week, we announced the creation of two new bureaus here at the FCC, operating bureaus, that are going to focus a lot of attention on these issues.  We created an enforcement bureau to go out and enforce the rules in the marketplace, and a consumer information bureau.



The consumer information bureau will allow consumers one-stop shopping.  They will be able to pick up the phone, call this agency, and get their complaint handled.  



Why is it important that we do this?  Because the telecommunications industry is changing so rapidly before our very eyes.  It is restructuring.  We are seeing competition develop in many sectors of this marketplace, and consumers are confused.  They are being bombarded with new offerings, and all sorts of new packages in this newly competitive marketplace.  That's a good thing.



But we also have to make sure that they get the information that they need to make informed choices.  That is what this forum is all about.  It was easier in the old days of monopoly, when you had one telephone company, Ma Bell, intensely regulated at both the Federal and State level, and consumers didn't have to worry, because government basically regulated the rates, and all the terms and conditions of service.



But unfortunately they were paying too much.  So in the competitive environment, where consumers have choice, they are paying less, but they have to be a more informed consumer.  They can only be an informed consumer though if the carriers do what they have to do to get them the information to make those informed choices.  That's what this forum is all about.



Today, I am pleased to announce a new initiative that will enable us to do even more in this area.  It is what I call market sense.  Our market sense initiative will help consumers make sense of the marketplace so they can save dollars and sense on their phone bills.



We have a new FCC website, which will be the market sense consumer tips website, so that consumers can go on to the web and find out all the information they need about how to purchase telephone services in this new competitive environment.



We plan to join with consumer groups to get the word out so that every consumer will know where to go to get information on getting a good deal in this marketplace.  We need to give consumers the tools they need to be smart shoppers, and we have been working with a number of consumer groups, notably AARP, so that they can help us to get the word out and share our experiences.



That's not all that we are doing here at the FCC.  In addition to the initiatives that I have mentioned, we also adopted truth in billing rules earlier this year.  This was a rule making that was inspired by my wife when she was paying our telephone bill one day.



And she was trying to figure out what all the charges were on the bill, and she asked me to explain what some of the charges were on the phone bill.  And I said, well, you know, here I am the Chairman of the FCC.  Give me that bill, honey, and I will tell you what is on that bill.



And I looked at it, and lo and behold, I could not explain to my wife what we were being asked to pay for on our own telephone bill.  And I said if that is the case, then we have got a problem in this country.  



So we adopted rules earlier this year, called truth in billing, which will go into effect early next year, to ensure that telephone companies disclose the information that they need to give consumers, so that they have an understanding of what they are being asked to pay for on their bills.



Now, we have a lot of other issues before us when we deal with confusing telephone ads.  Consumers are bombarded with television ads, and media ads, generally about telephone services today.  They promise big time savings.  They tell people that if they sign up for a new plan that they can save money.



Unfortunately, all too often they don't disclose everything that consumers need.  I am particularly concerned about these advertisements for dial-around plans, the so-called 10-10 numbers.  This is an increasingly lucrative part of the telephone business today.



Approximately 20 percent of U.S. households now use a dial-around number.  This is a great increase over the last few years.  In 1993, about $96 million of long distance telephone calls were attributed to dial-around services.  Well, today, these dial-around plans make up nearly $3 billion of the market.  That's roughly 7-1/2 percent of the $40 billion long distance industry that is attributable to these plans.



Now, many consumers have reaped great benefits from the dial-around numbers.  These calling options have provided consumers with more and better choices, and that's a good thing.  But dial-around can be very confusing, and I have seen these ads.  And I consider myself a fairly sophisticated consumer of telecommunication services.



But I find some of these ads confusing, and I know that most consumers are also confused, and they are filing complaints with us.  They are filing complaints here at the FCC and also with their elected representatives.



They are writing to tell us that they feel deceived by some of these ads.  In the last six months of 1998, we received approximately 250 complaints about misleading advertisements for dial-around services.  In the first six months of this year, we have been deluged with these complaints.  



We have received over 3,000 complaints about telephone advertising and telephone marketing in general in the first six months of this year, and that has got to change.  Here is some examples.  A woman in Georgia called us up.  She told us that she had been paying nine cents a minute for long distance through one dial-around company.



And then she saw a t.v. ad that promised an even better rate.  So she switched.  And she broke it down per minute, and figured out that if she switched to this new carrier, her telephone bill would go down.  She estimated that she should be paying about $19 a month.  



Well, the bill came and it was $66 because she didn't get all the information that she needed.  We got a call from a man from California.  He wrote to tell us that he had signed up for one of these 10-10 numbers after seeing an ad that promised a great rate, 10 cents a minute, and that is a pretty good rate in today's market.



What the company didn't tell him is that the 10 cent rate was a State-to-State rate.  He was making in-State long distance calls.  It was 15 cents a minute.  He felt that he had been ripped off, and I can understand that.



Now, under our precedent and our law, any misleading advertisement by a telephone carrier is an unjust and unreasonable practice, and it violates the Communications Act.  And we will not hesitate to step in and protect consumers.  We will take strong enforcement action where warranted.



But at the same time, we are calling on industry, consumer groups, and those of us in government, to come together, put our heads together, and figure out some sensible guidelines to help consumers in this area.  We have done this before.  



A good example of this is in the area of cramming, where consumers find that charges they didn't ask for are being crammed on to their phone bills.  Well, several months ago when we started getting a lot of complaints about cramming, we called in the major industry groups together, and we said you have got a problem, and you need to fix it, and they came up with some voluntary industry guidelines.



And now the number of consumer complaints about cramming are down significantly, and they will be down even further when our new truth in billing rules go into effect next year.  So whether it is through FCC enforcement, FCC guidelines, industry self-regulation, or a combination of all of these things, we have got to get consumers more protection in this vital area.



Now, before turning the microphone over to Chairman Pitofsky, I wanted to thank a number of the people who are responsible for making this forum possible today.  Lynn Vermalara, Ellen Blackler, Colleen Highcamp, Dorothy Atwald, and Michael Dow-Morris of the FCC staff.



We also worked closely with the FTC staff -- Eileen Harrington, Lesley Fair, and Mary Ann Schwankel in particular.  Of course, under the fine leadership of my friend, Jodie Bernstein, at the FTC.  



We also got input from many Members of Congress, and our colleagues at the State regulatory level.  In particular, PUC Chairwoman Mary Showalter and Bill Gillis, who is the head of the National Association of Regulatory Utility Commissioners, a consumer affairs committee.   



A lot of people worked on this agenda today.  I can't name them all.  But I just wanted to thank you all.  I would also like to say in conclusion that it is very, very important that we work together with industry in a cooperative way.  This is a serious problem for consumers, and we have got to get a handle on it now, and we have got to get out in front of it before it becomes a more serious problem.



And now I would like to turn the podium over to someone whom I've respected and admired for a very long time, and someone who I am very pleased to call a friend and colleague, Bob Pitofsky, Chairman of the Federal Trade Commission.  Thank you.



CHAIRMAN PITOFSKY:  Thank you very much.  I, too, am pleased to be here with the FCC in addressing what I think is a very serious problem, and I am particularly pleased that the FTC and the FCC can join forces in addressing these issues.  



I want to thank Chairman Kennard for his leadership role in promoting consumer rights in the telecommunications field, and also thank the staff of the FTC and the FCC for organizing this forum.  



You know, it wasn't very long ago that we would not have had this sort of problem.  If you were looking for long distance telephone service, it was easy.  There was only one source.  There was a good monopolist, and one of the virtues of that is the terms in which you dealt with that single company were not very confusing.



Of course, the downside was that you take it or leave it with a monopolist.  Now the situation is really radically different.  As a result of anti-trust efforts by the Department of Justice, and of vigorous enforcement of competition values here at the FCC, we have a bewildering array of services and plans for long distance.



It is an intensely competitive market sector.  For me, a lifetime anti-trust lawyer, that is an easy choice.  I prefer competition over monopoly.  That is not a close call.  You want a competitive marketplace because what you are going to get is lower prices.  You are going to get improved innovation, aggressive marketing.



But with competition there is a downside.  You sometimes get confusion, and even deception, and unfairness.  What we have now is a barrage of claims.  I mean, I see them in the newspaper, and I see them on my television set, with hard to compare terms of sale for these various long distance services.



And unfortunately many of these ads fall short of what I think is necessary for adequate protection of consumers.  Some of them are confusing.  I have seen ads that talk about maybe 10 cents a minute, 12 cents a minute, but then they talk about a basic rate, and there is no explanation of what the basic rate is.



That may not be illegal in and of itself, but it certainly is not a consumer friendly type of ad.  I have also seen key information buried in mouse print.  In other words, you get an ad that trumpets in very large print some of the claims that the advertiser is going to make, and then in the tiniest print, I have seen one ad in which the print is one-seventieth, 70, the size of the principal message, and you have all sorts of qualifications about additional charges that may be imposed.



I mean, you would have to have a magnifying glass and 20-20 vision to even know that the small print is there.  I have also seen some very complicated comparative ads.  I think comparative advertising is generally speaking a good thing for consumers, because it provides useful information consumers can use to make sensible choices.



But I saw one ad in which one rival was listed as 20 cents a minute, a second rival at 15 cents a minute, and then the advertiser listed its price, which was lower.  That's fine, except that the prices used for the rivals had been out of date for 4, 5, or 6 months.  They were obsolete.  Those were not the prices in the marketplace at the time.



It reminds me of one of the storied cases in the FTC's history, in which a comparative ad was run by a roach killer.  It was a split-screen ad.  On one side there was a colony of roaches, and the advertisers sprayed it with its product, and the roaches died instantaneously.  



On the other side of the screen was another colony of roaches.  It was sprayed by the rival's product, and the roaches thrived.  They multiplied.  They seemed to love the treatment.  And what it turned out to be was that the advertiser had found a strain of roach prominent in West Europe, but almost never in the United States, that was immune to the rival's product.



That is not useful advertising, and that is not what we want to see in this new and very promising area.  And incidentally, deceptive, incomplete advertising is all the more difficult to deal with when you are in a sector in which consumers aren't used to having choices, and therefore, they have not had a great deal of experience in comparing various terms.



I have the feeling in this area at times that it is a free fire zone.  That advertisers think that -- some advertisers, not all, of course.  But some advertisers think that no one is watching, and if anybody calls to their attention a deceptive quality, they say, well, my competitor is doing it.  What do you expect me to do.  I have to meet their claims.  



That is not acceptable.  That simply will not do.  And therefore I am very pleased to have this forum.  It is a unique opportunity for business representatives, for consumer representatives, State officials and Federal officials, to get together and talk about this area of law, and talk about these problems, and encourage good advertising practices.



I am a great advocate of the role of advertising in competitive markets.  It is good for sellers, because it encourages innovation.  If you can't advertise the innovation, then you are not going to do it in the first place.  



It is good for buyers and presenting them with the information they need to make choices, and it is good for the market in general.  In my view the Supreme Court was absolutely right in according First Amendment protection to commercial advertising.  



But they were very clear in saying that doesn't include fraud, and that doesn't include deception.  The ads must be truthful.  They must be complete -- half-truths are not acceptable -- and the claims must be substantiated by the party making the claim.  



Our goal today is to encourage better, more complete, advertising of these telecommunication services, these long distance services, and discourage the kinds of advertising in this area that we have seen, and that we have heard complaints about increasingly as the months roll on.



My hope is that by putting a spotlight on this problem will lead companies to be more cautious, more careful, more responsible, in the kind of advertising that they engage in.  If that doesn't work, then we will turn to other techniques -- guides, rules, and case-by-case enforcement.



Now, we can get more prompt redress for consumers through self-restraint and self-regulation, and that is what we are looking for.  But if necessary, we will certainly move on to enforcement efforts.  What we would like to see is a race to the top, in terms of responsible advertising, rather than race to the bottom, which I'm afraid is going on to a certain extent in this country today.  Thank you.



CHAIRMAN KENNARD:  Now I would like to introduce my colleague, Commissioner Susan Ness, for some opening remarks as well.



MS. NESS:  Welcome everybody.  I am so very glad that we have convened this panel with the FTC and the FCC to address the concerns that have been growing about false or misleading advertising of services, telecommunication services.



I particularly want to applaud the Federal Trade Commission for their outstanding work in protecting consumers, and our efforts today are to ensure that those who have worked to provide false or misleading advertising do not fall between the regulatory cracks.  



We are a united front in ensuing that the consumer is well served in this area, and for that reason I am particularly pleased that everyone has gathered today.  I have had a longstanding interest in consumer issues, beginning back in high school when I remember in one boring English class sitting there and counting the number of tiny time capsules within a cold pill to see if it really did have 800.  It did not.  It fell pretty far short.  So this is sort of a continuation of that passway.



We are so pleased to see competition heating up in telecommunication services as was said by my two colleagues.  That has been all to the good.  Consumers are benefiting from lower rates.  They are benefiting from a wider assortment of services and service providers.



But there is a downside, as has been said, to that, and often times that downside in the course of competition is misleading, or sometimes even deceptive, advertising.  And these are issues that we have got to address.



The concern is not just academic.  Consumers are bombarded as has been said with advertising that makes them believe that they are getting a far better deal than they actually are getting.  If consumers knew what it was that they were going to be paying and what the terms of that deal are, they might make other choices.  



And it is ensuring that the consumers act with knowledge that we must focus on.  We cannot protect consumers from all bad deals, but we can protect them from unfair and deceptive ones.  



And so I am looking forward to hearing about ways in which we can accomplish that mission.  I am looking forward to seeing a resurgence of good consumer advertising on the part of those who are competing in the marketplace for the consumer's dollars.  And I think that this forum today will go a long way to accomplish that mission.  Thank you all very much.



CHAIRMAN KENNARD:  Thank you, Commissioner Ness.  At this time, I would like our first panel to come up to the dais here.  We have David Solomon, who is the chief of our brand new enforcement bureau; and Jodie Bernstein, who is one of the nation's leading consumer advocates, and has done a wonderful job for the country.  David, would you like to begin.  Jodie, why don't you come up here, too.



MR. SOLOMON:  Good morning.  Well, it is certainly an honor to be described in the same sentence as Jodie Bernstein, because she really is a legend in the country as one of the leading consumer advocates.  I want to just add a couple of words about the program, and say a few words, and then turn it over to Jodie, and then we will get into the meat of the separate panels. 



I have been here for 12 years, and just to reiterate what both Chairman Kennard and Chairman Pitofsky were talking about, in terms of the level of cooperation that is going on between the FCC and the FTC right now, it is really impressive.



There has been differing relationships over the years, and I think what you have now through the leadership of both Chairmen and others on the staff is just a dual commitment by both agencies to work together in the telecommunications consumer marketplace.



And this is not just good for the two agencies in talking about how much we like working with each other, but this is really good for consumers.  And the commitment of the FCC has really been magnified through the leadership of Chairman Kennard, Commissioner Ness, and the other Commissioners, in setting up these two new bureaus.



Just in bureaucratic terms, the Commission in the past -- I think the top level that's ever had the word consumer in it has been a branch, and now you have a bureau, which is one of the Commission's main operating entities, that is dedicated to providing consumers with the information and the help they need in resolving some of their informal complaints with carriers.



And you have an enforcement bureau, that one of its major areas of responsibility and commitment is helping to protect consumers.  So this is really a major step in the continuum by the FCC to dedicate itself to protecting consumers in this new competitive marketplace.



One thing I want to mention in terms of the new enforcement bureau, just to reiterate something that the Chairman said, well, obviously we need a multifaceted approach to trying to solve this kind of problem.



But we are here and ready if there are violations of the requirements of the Communications Act or rules in this advertising context, or other kinds of practices by telephone companies and others, to step in and take enforcement action.



And I want to take special note of the work that Larry Strickling, as Chief of the Common Carrier Bureau, and Dorothy Atwood, when she was Chief of the Enforcement Division in that bureau, and until she recently started working in the Chairman's office, have done in this area.



They have really taken a leadership role working with the Chairman and the Commissioners to transform the FCC from an agency that in the common carrier area really focused on the market issues and the rule making issues related to carrier to carrier relationships, and gotten into the area of trying to protect consumers in the new competitive marketplace.



So it makes it much easier for me as starting the new enforcement bureau to build on the efforts of Larry, and Dorothy, and others.  Let me mention briefly how the program will work.  Jodie is going to have a few words, and then we are going to have a series of panels this morning which are going to focus on various prospectives on the dial-around advertising issue.



And then this afternoon, we really are going to sort of roll up our sleeves and start looking at specific ads and specific issues that are potential problems, and then turn to what are some specific solutions to deal with these types of ads and these issues.  And this afternoon, Larry Strickling will be moderating those panels.  So, with that, I will turn it over to Jodie. 



MS. BERNSTEIN:  Thank you very much, David, and just a few words from me.  First of all, to say thank you, Chairman Kennard, for hosting this forum for us, and with Commissioner Ness as well, and of course my chairman, Chairman Pitofsky, who says that he is an anti-trust lawyer.



But actually he is really the architect of advertising law in the United States, and from whom I learned my basic advertising law, which means that we never miss the opportunity to advertise as you can see.



It is not for nothing that we have been involved in this area all these years.  So I had to take the opportunity to tell you just a bit about the consumer response center which we set up about three years ago, and that was because the phone was ringing so often with consumers calling up with their complaints that we had to do something, because it rang in the chairman's office.



And he really -- he is terrific at answering questions about mergers and things, but it got to be a little heavy.  So we set it up, and it worked so well that the Congress gave us the wherewithal to get an 800 number.  That's what you see there.  It is 1-800-FTC-HELP.  And your calls will be answered very promptly.



In fact, we answer them faster, I understand, than Lands End does.  If there is anybody from Lands End to challenge me, I will take that challenge.  And just to brag a little further about our responsiveness, I hope, to American consumers, just this week, we established another 800 number.  It is 1-877-IDTHEFT.  



That was in order to be able to respond to consumers whose identity had been stolen by criminals, obviously operating, and for the same reason Congress gave us the resources to set up that number.  



The calls were previously a hundred a week before we set up the number.  They are now a hundred a day, and that's without the publicity that I am offering today.  So we expect to be able to answer all of the calls.  



And in that context, as our being one of the most principal, or the most principal, I suppose, consumer agency, we have thoroughly welcomed the efforts of Chairman Kennard, and Commissioner Ness, and the rest of the Commission, in turning its attention to being more responsive to consumers.  



This has been a wonderful relationship, and I know that we will build on that in the future.  Just a couple of words about the application of FTC law to this area of advertising, because it really is I think quite a remarkable application, a flexible application.



It really begins with self-regulatory efforts, which again our Chairman has fostered over the years, and especially in the advertising area, where it has worked effectively for many years.  But it has to be coupled.  It has to be coupled with vigorous law enforcement, and a concept of articulating how one measures deception in a very flexible, common sensical way.  



Often we are asked, well, how big does the print have to be, and where does it have to be.  Well, my answer usually is wait until tomorrow.  If the Chairman can't read it when he is watching television, it is deceptive.  But that doesn't always work, and we do apply a much more flexible standard. 



So that individual consumers will be able to know exactly what the offer is.  We believe in advertising.  We believe it provides information to consumers to make intelligent sources.  That is our goal always, and most particularly in this area.  Thank you very much.  



CHAIRMAN KENNARD:  Thank you very much, Jodie.  The FCC is a little newer to this area than the FTC.  So we were not prepared with our advertisement.  But I hope that you will take out your pens and write down our consumer information line, and that is 1-888-CALLFCC.



And with that, we will move to the first panel that we have assembled today about dial-around services.  So, I will ask those folks to come up and we will get started.  Thank you.



(Brief Pause.)



MR. SOLOMON:  Okay.  Well, we have a very distinguished panel here for the first group.  We have Commissioner Bill Gillis, who is Chairman of the NARUC on Consumer Affairs.  



We have Sam Simon, who is Chairman of the Board of TRAC, the Telecommunications Research and Action Committee; and Robert Rodrigues, who is senior litigation counsel at MCI WorldCom.  So, why don't we start with Commissioner Gillis.



And basically they each are going to give a short presentation of their perspective on the dial-around issue in the long distance market.



MR. GILLIS:  Thank you, David, and I really do appreciate this opportunity to be here as a State Commissioner, as well as Chair of the NARUC Consumer Committee.  From a State Commissioner's standpoint, working with our Federal counterparts on particularly consumer issues is extremely important.



And we really appreciate the leadership of Chairman Kennard and Chairman Pitofsky, and the FCC and the FTC in general for their leadership on these issues.  It is very important to us as States.  



I would have to say that clear billing is the number one State consumer concern.  We have a blunt message from the States in three parts.  One is that consumers are confused.  State Commissions are being overwhelmed by the number of complaints they are receiving, and competition is being harmed.



Now, I will just touch on each of those briefly.  One, my reality check is when I go home to my family farm in about a town of about 300 people in Eastern Washington.  And people often talk to me -- then know what I do -- and bill questions are actually what they talk to me about.



And a recent example is a person came up to me and said, you know, I signed up for this new one seven cent rate, and my bill came in, and I was paying 16 cents a minute.  And I called the company and I just got a busy signal.  What is going on here.



And I asked them about that, and asked, well, where did you call to.  Oh, I was calling to Spokane.  And Spokane is within the State, and I said, well, that's probably what is going on, is that if you read the fine print, it is actually State-to-State that is seven cents.



No, no, you don't understand.  It is seven cents a minute.  That's what the ad said.  Well, it did say in fine print that it was State-to-State, but the consumer felt ripped off, and so it is understandable that these issues do come up.



And our State consumer staff tell us that repeatedly the calls that they are getting often are from consumers that are just confused about the terms, and conditions, and the prices that they are signing up for.



The dial-around is a particular problem that we are receiving calls about, and in particular consumers do not know where to go with respect to dial-around calls.  The State staff in the trenches dealing with consumer complaints are reporting that what they are hearing is that the carriers themselves are apparently overrun, because they are getting busy messages when they call, and business signals, or just not responses to their questions.



And it is a concern that we are all having because it is such a big deal for consumers.  But for our 

Commission and other State Commissions, it is a growth area of complaints.  In the Washington Commission between 1997 and 1999, for the three largest long distance companies, consumer complaints rose 194 percent; from 292 in 1997 to 858 in 1999.



For several other Commissions we had data put together for us on the same trend is true.  We looked at Montana, Florida, California, Texas, and Washington.  The complaints on average increased 140 percent over those two years from the three largest long distance companies, and the State staff say it is primarily billing issues.  So for us it is just a really big deal.



And I guess my bottom line point is that what we are -- not only is it just bad for consumers.  It is bad for competition.  But the Telecommunications Act was intended to be all about was bringing the benefits of competition to all Americans.



And, you know, that is difficult for that to occur, and my experience as a State Commissioner started about five years ago, when -- in 1994.  I guess that is five years ago.  And at that time in the hearing room, we heard consumer groups constantly come and be some of the best advocates for competition.



Today, that is not true.  Consumer groups often are raising a lot of questions whether competition makes sense, and a lot of it has to do with confusion that customers are feeling.  So it is an issue that we need to deal with, not only for the benefit of customers, but for the benefit of competition.



So I am very happy to have this opportunity to be here, and the invitation to spend time with my Federal counterparts, as well as the industry, and the consumer groups, because if there was one area that we should and have to work hand-in-hand in is consumer issues, and it is one that we all have a common interest in.  So I appreciate this opportunity.



MR. SIMON:  Good morning.  I want to thank the commission and their staffs for the invitation to appear here this morning, and we will talk about the dial-around, but also around advertising long distance a little bit more.



Generally, TRAC has been educating consumers on their long distance choices since 1984, and I would have to comment about Chairman Pitofsky's note.  Long distance choice is 15 years old.  It is not that new.  Yet, we have been producing a long distance comparison chart, and they are out there for you folks to pick up, since 1984.  



We also have a small business chart, and we have a brand new dial-around chart that I could spend the whole time talking about.  It was just published for consumers.  I am going to include copies for the staffs for the record.



Beginning in 1998, we launched our own internet website located at WWW.TRAC.ORG.  And the feature of that is web pricer, which allows consumers to actually enter their calls from their bills, and have those calls rated and compared among competing carriers.



It is a widely used website, with about 10,000 different users every week.  Let me assure all of you, which you probably already know and have already heard, consumers are extremely confused about their choices and options for long distance calling.



Millions of consumers make decisions every day to use dial long distance or dial-around service, and end up paying more money either than they thought they would have paid based on their understanding or expectation, or more than they would have paid had they fully understood their options.



We agree that advertising works for advertisers and consumers so long as it imparts truthful and useful information.  Markets work if buying decisions are made based on accurate information.  Markets don't work if consumers are harmed, and if the advertising is not honest or accurate, or if it is so confusing that consumers don't understand their options, or make buying decisions based on inaccurate information, or misunderstandings on what their choices actually are.



We also think there is a somewhat unique aspect to subscription sell products and services, such as telephone service, in that purchase decisions as a rule are not made on a good transaction business.  But instead on a periodic basis.



While long distance services advertise heavily on a permanent use basis, for most consumers, what really is important is how much it costs at the end of a month to use a particular carrier, or a set of services.  



Depending on usage patterns, services, and other factors, the price permitted may in fact not be the largest cost driver for consumers.  An important element for consumers actually is the cost benefit aspect of acquiring information to make important choices.  



What does it cost to make a decision based on available information compared to the perceived benefit of making the right choice?  Advertising in this instance is critical.  It leads consumers to make choices based on impressions given in advertising, not just facts and information.



It is our experience that the process to determine the best long distance carrier or how to make the best call is extremely difficult.  People are confused.  They don't know their options, and as a result are generally making poor decisions.



And as I said, advertising can and should help.  You can tell consumers of new products and services.  In theory, it can and should lower the cost to consumers if determining if a product or service is appropriate for them based on their own criteria.



An important note in judging advertising from our perspective is that we not look at only the impact or effects, but also the intent of the advertiser.  An advertisement that focuses on a particular rate or price that in truth is difficult or impossible for the consumer to achieve, or if a majority of consumers don't or can't actually achieve that rate, then in our view the advertisement is misleading.



Indeed, it may not be the advertisement itself, but the marketing practice which may be inherently unfair and deceptive.  In particular, the Commissions need to know and understand the business case behind some of the major marketing campaigns in the long distance industry.



For example, what is the business plan associated with 10-10-220, which says that all calls up to 20 minutes are just 99 cents.  Is the business model based on a significant percentage of the consumers making calls that are five minutes or less?



If so, isn't that essentially a scheme to overcharge consumers for calls that could otherwise be made at a fraction of the cost that they will actually incur.  Similarly on plans that require consumers to speak for at least 10 minutes or longer in order to gain the touted discounts, what percentage of the consumers qualify?  



Most importantly in our view, what is the advertiser expecting?  Do they plan and count on consumers making calls that are shorter than 10 minutes?  If so, and if a significant percentage of the users -- not the minutes of use, but the users -- do not make the minimum to get the discount, and this is part of the business planning, is this also not an unfair and deceptive trade practice.



Consumers need guideposts and tools, and I was very pleased to hear that the Chairman of the FCC announced their new website, although TRAC will probably have to compete for internet users.



The cost of getting truthful and comparative information in the marketplace needs to be low enough to warrant or enable consumers to get that information easily.  Of particular concern to TRAC is a touting of low per minute rates when there are fees and surcharges such that no user of the service will ever achieve on average the advertised rate.  



This includes all plans that have monthly fees attached to them, whether it is a dollar, or $5.95 per month.  There are also the calling card plans advertised heavily that have a per call surcharge, sometimes as high as 75 cents.  



TRAC thinks considerations should be given to a number of possible solutions.  One is perhaps requiring clear mention of disclosure of fees and surcharges.  For example, this rate requires a $4.95 a month fee, but not in minuscule print.



Another, and I think more interesting, is some sort of standard for the rate per minute disclosure that might be imposed.  For example, you might require some sort of disclosure that says that an advertised rate will be achieved or be useful only if you make X-number of minutes of calls a month.



Or the one that is my favorite is a formula based on some number of pro forma, and let's say 250 minutes a month.  So if you have a, quote, five cent a minute rate, and a $5.95 a month fee, if your pro forma is 250 minutes a month, the advertised rate must be 7.4 cents a minute.



I want to acknowledge that there are a number of challenges ahead for the industry and for consumers.  Increasingly, products and services are being bundled together, making it hard to acquire compliance to specific disclosure rules.   



For example, Crestdale offers a residential long distance plan for essentially $25 a month.  That includes 250 minutes of calling and unlimited internet access.  How does one allocate costs between the two services?  How many permitted disclosures requirement apply to that case?



Finally, and if I will be brief here, TRAC wants to comment on the issue of Federal Trade Commission jurisdiction.  Although the FTC normally has jurisdiction over claims in misleading advertising, the FTC is arguably precluded from jurisdiction over advertising practices of common carriers by the Federal Trade Act, Sections 45 and 52.  



We think Congress, first of all, should amend the act and eliminate that confusion.  Secondly though, we think it is proper today to make an interpretation of the Act that says that the Act's exclusion does not apply to long distance companies any longer. 



Our reading of the Act says that the common carrier exclusion was intended to imply whether as a common carrier provider of service, subject to a comprehensive regulatory scheme, enforced by an expert agency.  The genesis of the exclusion was the ICC.



In terms of long distance companies, it is pretty clear that the deregulation of both the smaller dial-along carriers who have not been regulated for some time, in recent details noted by the Federal Communications Commission, which I acknowledge as being stayed by the courts at the moment, but once it is or presumed once it goes into effect, that once there is no longer any tariffing of any sort, I would argue and TRAC would argue that there is no comprehensive regulatory scheme, and that the Federal Trade Commission does have jurisdiction.



But the bottom line is that we think both agencies, the FCC, and the FTC, should have concurrent jurisdiction over these issues.  There is no doubt that the so-called long distance market itself is rapidly melting into a more complex telecommunications market.  



The distinction between local and long distance service, as well as between voice and data services, is rapidly disappearing.  It appears that our discussion today will tend to focus on price per minute.  Yet, we will likely soon be overtaken by marketing of packages of telecommunication services that include voice data and wireless services.



In conclusion, perhaps the most important need is to develop agency expertise and oversight.  Agency staff needs to be informed and an expert in marketing practices as new consumer products and services are deployed.  At the same time, as traditional regulations are eliminated, it is critical that mechanisms be developed to monitor marketing and advertising practices, with the unfettered ability and quickly to avoid or degrees consumer harm.



While I appreciate very much the joint effort today and the Commission's cooperation, and I in no way intend to be critical of it, the fact is that this process started over 18 months ago.  I just wanted to say that consumers are being harmed every day.



And even though it may seem like small amounts, we believe that it is important to take regulatory actions as quickly as possible to eliminate and redress harms that are going on today as we look forward to more effective self-regulation.  Thank you very much.



MR. SOLOMON:  Thank you, Sam.  Bob Rodrigues from MCI.



MR. RODRIGUES:  Good morning everybody.  I certainly appreciate the opportunity to be here and to chat with you just a bit this morning.  I know that I am basically it between you and a break.  So I am going to try to be brief here.



I have been asked to spend a couple of minutes addressing advertising and dial-around services, and long distance calling plans from the industry perspective.  This is a challenging assignment, certainly since the industry players frequently have trouble agreeing with just about anything, or to just about anything.



But I have a couple of basic concepts that I think that any exchange carriers agree on here.  The first is that advertising and long distance competition do go hand-in- hand.  Consumers undoubtedly grow weary and tired of ads of MCI WorldCom, and AT&T, and Spring, and Quest, and DimeLine, and Nextel, and many other business out there.



Then they get tired of the telemarketing calls, but at the same time they certainly love the low rates.  They love the free minutes, and they love all the other promotions.



The fact is that advertising and marketing are significant drivers of competition.  From a carrier perspective, advertising is really a way to try and keep more folks coming in the front door than are leaving through the back door every day.  



It certainly is well-documented, that is, the extent to which churn exists in the industry, and advertising is one way to deal with that.  Consumers benefit from competition and the advertising repartee as the carriers attempt to best their adversaries in the marketplace and of the hurly-burly of the marketplace.



In 1999, one size certainly does not fit all.  We, that is, the industry, have products and plans to fit virtually every kind of customer calling pattern so that every consumer is in a position to get the most for his or her money.  



But make no mistake about it, the competition in the advertising wars which have ensued really don't mean a free ride for consumers, since consumers now must deal with the choices necessarily when they are faced with this large number of competing products.



They certainly need to consider their own calling patterns, their calling needs.  They need to look at the alternatives, study the ads, and then place a vote with their pocketbook.  And to continue with that analogy for a moment, in this business, incumbency frequently is very short-lived.



Consumers routinely move from carrier to carrier, where as the price and the deal seem to exhaust the market's lexicon in this area, and the loyal consumer or loyal customer in monopoly long-distance are now a a part of ancient history.



The second concept that industry participants here today I think will agree to and recognize is that truthful advertising is critical to their success in the marketplace.  In an ever-expanding market, with more and more choices, a company that is not truthful will not have much success, and will probably not be around for very long.  



If customers feel like they didn't get what they thought they should get, or in some way feel duped, the choice in the marketplace virtually ensures that you are going to lose that customer.  In an environment in which carriers need to sell baskets or sweets of services, the stakes are particularly high.



You screw up and you have lost more than a credit for a few calls.  You have lost a long-distance customer, an Internet access customer, a local customer, all in one neat package.



Screw up in the dial-around context, where there is typically no established relationship between the customer and the carrier, and rest assured you as the carrier may be banned for life from the possibility of a larger relationship in the future with that customer.



And screw up in your advertising, and watch the competition eat your box lunch by pointing out that little bit of useful information which you neglected to include in your advertising.



The third concept that I would like to identify here is that industry players can probably agree on the concerns regarding the limits of the advertising meeting.  Whether you are talking about broadcast advertising -- that is a voice and a few images here and gone in seconds, or a direct-mail piece with a life cycle of usually similar duration, at least in my household, advertisers have precious little time to motivate consumers to act with respect to what are frequently fungible products and services.



How to create an ad that will captivate attention, fairly inform, motivate to action, satisfy regulators, all in a few seconds, we have our work cut out for us every day.  And so as we think about the role of advertising today and selling the full spectrum of long-distance products and services, I would hope that everybody appreciates both the difficulty of the task, as well as the benefits that quality advertising brings to millions of telephone consumers.



The vast majority of the players are in the business for the long haul, and recognize that delivering a product which does not measure up to a clever ad is never a survival strategy in this business.  Thank you.



MR. SOLOMON:  Okay.  We are going to take a short break.  It is now 25 of, and we will come back at quarter of, and then have the next speaker.  Thanks.



(Brief recess.)



MR. SOLOMON:  Okay.  Why don't we get started.  Before the next speaker, I just want to introduce a few people and have them stand up who are going to be some of the people in the new enforcement bureau who are working on consumer issues.  



And I see that they are sort of spread around the room, but Brad Barry is over here, who is the deputy chief of the enforcement bureau, and over there is Kathy Seidel, who is chief of the telecommunications consumers division; and somewhere is Colleen Highcamp -- why don't you stand up Colleen -- who is deputy chief of that division.



And I think I saw earlier Sharon Lee, who is the associate chief of that division.  So I just wanted to introduce them to you and welcome them.  The next speaker is Lesley Anne Fair from the Federal Trade Commission.  She is in the Division of Advertising Practices of the Bureau of Consumer Protection, and she is going to speak about FTC law in this area.



MS. FAIR:  Good morning.  I realize from looking out at many of the people here that some of you have litigated the cases, and drafted the policy statements, and were in a lot of ways part of the architecture of the case law that I am about to talk about today.  



I hope, however, for the benefit of the group, I can give what I would consider to be a clipnotes version of how the Federal Trade Commission staff analyzes the question of deception in ads.  I always like to remind folks that about a year ago I received a call in the afternoon before 877-FTCHELP was established, a call from an attorney saying, listen, I am representing a client with a product.  



And I flipped through the C.F.R. and I can't find any regs, any FTC regs, on cholesterol reducing aroma therapy products.  Yeah, we have a candle that gives off a whiff, and we think it can -- and so I assume I am in the clear, right?  



I said, well, you know, that's true.  We don't have any regulations specifically dealing with aroma therapy cholesterol reducing products.  I started to hear the phone almost click, and luckily was able to stop and say, you know, let's discuss a little bit more about where FTC case law in this area derives.



Certainly there are specific rules and guides dealing with specific industry practices for specific kinds of products.  But the vast majority of what the FTC does is based on Section 5 of the FTC Act, which outlaws unfair or deceptive acts or practices in or affecting commerce.  



That is the language written in the statute in 1914, and that language has not changed in all of those years.  It has proven, I would suggest, to be a very effective means of addressing the very topical and everchanging area of dealing with products advertised to consumers.



The law does apply to a wide range of products in virtually all media.  An advertisement that would be deceptive in a print format, we apply the exact same standards if we are dealing with a television ad, a radio act, a direct mail piece, anything along those lines, including the internet.



I do want to mention that the issue of FTC rules and guides on the internet, and the notion of clear and conspicuous, is the subject of an ongoing initiative at the FTC.  So I am going to try and focus today away from that area, and more on print, direct mail, and other kinds of media, but just to alert you to that.



Let me talk briefly about the sources of FTC law.  We have a few policy statements that are very important for advertisers to take a look at.  The bedrock of what the FTC does is our substantiation policy statement.  



This is a leading requirement that marketers possess before disseminating an ad, a reasonable basis for objective claims about their products or services.  Also, the deception statement.  This is a 1983 statement outlining in about seven or eight pages how the FTC will evaluate when an ad is deceptive.  



It is published in the FTC reports.  It is available on your website.  I will alert you that it is in the form of a letter, and don't let that be misleading.  I received a call from an attorney a few years ago when they said, you know, I asked for your law on deception, and instead you must have switched the envelopes.  



Instead, you sent me a letter to some guy named Dingle.  Maybe the envelope was switched to something like that, and I had to explain, no, that the FTC's policy statements on deception is written in that format, a letter from the FTC to then Chairman Dingle.  And I think that is one of the best, from a lawyer's point of view, explanations of that.



The FTC also issued in 1979 a document in your materials, a policy statement on comparative advertising.  As the Chairman made clear, comparative advertising, which up until 1979 was not allowed on a number of networks, and not allowed according to industry trade codes.



The FTC was really one of the spearheading organizations to say that comparative ads are good for consumers, as long as the information is truthful -- and that is an important policy, portion obviously, of the policy statement.



Comparative ads can be a wonderful source of information for consumers.  So, we have the FTC policy statements.  We do have specific statutes and rules dealing with particular industries; the telemarketing sales 

rule, for example; the consumer leasing act, and recent laws, and guides, and rules, regarding pay per call services.



However, one of the big areas to derive what FTC case law is in this area are the litigated cases from the Federal Trade Commission reported in FTC reports, as well as the consent orders.  I especially call your attention to the consent orders, because unlike a lot of agencies, even though these are legally applicable to just the company in question, we would submit that they have for wise advertisers a much broader scope in terms of giving advice and guidance about how to avoid the pitfalls that may have happened to another company before.



Very often when a consent agreement is issued, some other members of the industry may say, whoa, that wasn't me, and turn to the next page.  We would suggest that is not the wisest way for marketers to evaluate FTC consent orders.  



A consent order is not a simple agreement to discontinue the ad in question.  Consent orders at the FTC are legally binding injunctions, the violation of which can incur civil penalties of up to $11,000 per day per dissemination of the ad, a figure that can tote up pretty quickly in terms of violations.



Consents are also typically broader than simply saying don't do what you have been doing in the past.  We have some -- in provisions as our term of art is, to make sure that not only are consumers protected from that ad in that question, that deceptive ad in question, but consumers are also protected by making sure that their are incentives for the company not to transfer that illegality to other practices in the future.



There are also a number of other remedies -- disgorgment, redress, bans, performance bonds, consumer education, that are part of the creative remedies that we try to use when figuring out the best way to not only to stop the bad practice now, but to protect consumers in the future.  



So let me just call your attention -- I will be focusing at the end a lot on some of the car leasing cases, advertisements regarding leasing terms for cars, especially one that came out recently dealing with Mazda.  



Yes, this is legally binding only on Mazda.  It deals with disclosures that must be made regarding leasing terms in television ads.  But I think it would be a mistake for industries to say, gee, we are leasing boats, not cars, and let me turn to the next page.



Our disclosures are about monthly television service charges, as opposed to additional downpayments.  Let me turn the page.  We would suggest looking at the big picture to see the kind of information that can be gleaned.



We also have initiated in recent years much more industry guidance and industry and consumer education.  FTC.gov, my plug is to book market, in addition to keeping in your rollodex our FTC help line number, that is probably the best source for basic information for both consumers and businesses about complying with the law.



In your folders that you received coming in, there is a copy of a purple booklet called FAQs for business on advertising.  This, I think, is what we hope is a plain language explanation of what the terms of the FTC act are with regard to advertising.



I think it is important to mention, too, that the truth in advertising laws don't just apply to the advertisers.  They can also apply to advertising, and they do apply to advertising agencies, and to others that are involved in the dissemination of what the Commission believes would be deceptive or unsubstantiated claims.



Finally, just an emphasis, that an ad is not again just traditional print or t.v.  What can be covered under the FTC Act includes again direct mail, telemarketing, even oral representations, like customer service employees, about what kind of terms, and conditions, and promises, a consumer is getting in a transaction.



Let's go to the main question of what makes an ad deceptive.  If you could run the first tape.  This is kind of the bread and butter of what most people think when you hear FTC in advertising.



(Videotape Presentation.)



MS. FAIR:  I think you get the point of where that is heading.  Let me make it clear that I am showing a number of ads here.  We are dealing with consent agreements.  Of course, those are not admissions of liability.  But that is an example of what I think most people think of as the bread and butter.



What makes an ad deceptive from the FTC's point of view is that if the ad contains a misrepresentation or omission that is conveyed to consumers acting reasonably under the circumstances, and that the representation was material, likely to affect how a consumer would behave, consumer conduct towards that area.  



Let's go to that first prong and add must contain a misrepresentation or omission.  Misrepresentation.  That deals not only with obviously express, but also implied claims, but omissions of information can be considered deceptive under the FTC Act.



An omission may be deceptive if the advertiser fails to disclose qualifying information that in light of the representations made would be necessary to prevent consumers from being mislead.  If you would take a look at the next ad on the tape.



(Videotape Presentation.)



MS. FAIR:  A little problem here.  According to the FTC's consent, yes, it was a 60-watt light bulb.  However, it gave off -- I believe it was only 52 watts of light.  So, yes, there was -- you know, our feeling was that there was an important bit of information omitted from the ad; the fact that the 60-watt light bulb did not in fact give 60 watts of light.  It was a lesser amount.



That would be an example of information that the Commission would say would be necessary to prevent consumers from being mislead.  Let me go to that second prong.  A representation or omission conveyed to a consumer acting reasonably under the circumstances.



This is one of the big differences, I think, that makes the FTC so distinctive.  The FTC evaluates the claims conveyed in an ad from the point of view of consumers.  Not necessarily their attorneys, and not necessarily marketing experts.  From the point of view of the average man or woman on the street to whom the ad is targeted.



That includes not just literal statements, but also depictions, texts, video superscripts obviously, interactions between the various elements.  And that advertisers must substantiate both express and implied claims.



One example that the seventh Circuit used in the opinion in FTC v. Kraft about 7 or 8 years ago, was let's take an example of a car being sold by a company.  They say we get 30 miles per gallon.  An express good gas mileage claim.  Let's take another example.  



The word, gas mileage, is never used.  However, the car is called the miser.  In the advertisement, it shows a car driving through hill and dale, leaving other cars along the side of the road, while the driver thumbs his nose passing every gas station where he doesn't need to stop, while holding a big fist of cash in his hand.



The phrase, "good gas mileage," was never used.  However, from the FTC's perspective, a reasonable consumer would take the implied representation that that car is a good gas mileage car.



It is important to bear in mind that reasonable consumers, like other reasonable minds, can differ.  And advertisers are responsible for substantiating all representations, express and implied, that reasonable consumers take from the ad.  



And that may be more than one, and that may also be claims that the company may not have intended or thought that they were making.  The final issue, too, is that it is not a question of whether is the consumer reasonable believing in the claim.  



Oh, come on.  Who believes that you could lose all that weight all that easily.  It is important though that if consumers are receiving those messages from advertisers, the advertisers are responsible for substantiating those claims.



If a product says we can -- an antibaldness product can give you a full head of hair, it is reasonable for consumers to assume that is what they will get.  Now, it might be unreasonable for consumers to assume that that hair is going to be brunette, or that hair is going to be curly, or that hair is going to be straight.



But the idea that it is going to grow hair is certainly a reasonable claim that the advertiser would have to substantiate.  Finally, the representation must be material for it to be a matter for FTC concern.  



Let me say especially in this context the Commission has held that price, the dollars and cents that the consumer is going to have to take out of the pocket for guru service is presumptively material, and is among the most material factors in an ad.



The real issue that I think -- one of the main issues that today we waltz around has to be the question of clear and conspicuous disclosures of information.  Chairman Kennard and Chairman Pitofsky both talked about the fine print disclosure, the mouse print disclosure, and that is going to be the subject of much of what the afternoon's discussions are going to be about.



Let me go back.  I had an ulterior motive in showing you that diet product ad.  I realized that the captioning made it a little difficult.  What about the video superscripts?  Does anybody remember the video superscripts that were in that ad?  It's only been five minutes.  Big t.v. screen.  



Were you aware that the ad said, quote, results vary?  Use only as directed with a diet plan?  Based on a 160-pound person?  Testimonials compensated?  And following plan is essential for the loss of 1-1/2 to 2 pounds a week?  Results cannot be achieved solely through the use of the pill?  



Now, again, the standards apply across the board.  Whether it is an ad for a car lease or a diet product, disclaimers must be clear and conspicuous, and disclosures of that kind of information must be.  Certainly the kind of disclosure that is necessary will depend upon the nature of the claim.  



I think we have all received or bought products that had 56 lines of disclosures on the back, and all of them are not created equal.  I bought a pack of razor blades recently, and on the back in very bold letters said, "Caution, sharp edges."  I should certainly hope so.  They were razorblades.



That's again not what we are talking about here.  We are talking about representations that are material as part of the bargain.  There is a misperception I think possibly in the advertising community that when the FTC talks about disclosures, what they are talking about are footnotes, or things that follow an asterisk, that what needs to be done is add some sort of superscript.



That when the FTC talks about disclosure, that is what is involved.  I would suggest, however, that when we use the word disclosure that we are using the dictionary definition of it, to make known, to reveal, to make open to public view.



A disclosure from what the FTC has said is clear and conspicuous, and therefore is effectively communicated when it is displayed in a manner that is readily noticeable, readily noticeable, readable and/or audible, and understandable to the audience to whom it is disseminated.



Now, when the FCC uses the word readable, I don't think it means readable in the sense of with a pause button, a magnifying glass, and advice of counsel, you might be able to figure out what the fine print says.  I think the big question is do consumers understand what the deal is.



Jodie Bernstein mentioned the fact that a lot of people ask us the question how big does the fine print have to be.  I would suggest to taking a step back right there.  That the question that is important there is not the answer.  What is important may well be that that is not the correct question to ask.



What matters at the end of the day is did consumers get the information.  Now, I can appreciate the desire for advertisers to have something specific.  Tell me how big the point size has to be and I will make it that big.  



But the FCC has tried to be flexible in this area, and reasonable, bearing in mind the many variables that are implied.  Advertisers -- we have certainly seen some ways that one size fits all solutions may not help.  Some of my favorite examples are a Spanish language ad, where the disclosure is in English, a yellow disclosure on a white background.



And my favorite was a letter to consumers offering refunds because of allegedly deceive practices.  The refund letter was in all capital, old English, script.  I would suggest that is not readily readable and understandable by consumers.



Again, the issue at the end of the day, do consumers get the information they need to make a reasoned choice here.  And let's face it.  Who knows better what clear and conspicuous is than advertisers?  If advertisers didn't know what clear and conspicuous is, why is it that I can see that Taco Bell dog in my sleep?



Advertisers know how to effectively convey information.  Bringing it a little closer to home, I don't think I have ever seen an ad for a long-distance service where the cents per minute rate was not very clear and conspicuous; where the number I had to call to get the dial-around service was not clear and conspicuous.



Where the toll-free number that I had to call to change my long-distance calling plan was not clear and conspicuous.  Now, again, are we suggesting that everything must be in the same type size, and everything along those lines?  



No, we are recognizing the need for some flexibility.  Advertising people are creative people.  We appreciate that.  But we think there are some basic standards to make sure that the mouse print that we see across the board in many different industries is rectified.  If you can show the next overhead. 



The four p's of disclosures from the FTC's point of view.  To be effective, a disclosure, or one of the important issues, is proximity.  Where and when is the disclosure of information.  Where.  It is very important from the FTC's point of view.  



One important criteria is that the qualifying information should be close to the claim that is modified.  The effectiveness of a disclosure is enhanced when there is that linking of the basic information and the information that is being disclosed to modify that.



Also especially relevant, I think, in this area is the question of when.  The FTC has stated oral statements labeled disclosures or point of sale material will not necessarily correct a deceptive representation or omission.



Therefore, when the first contact -- thus, when the first contact between a seller and a buyer occurs through a deceptive practice, the law may be violated even if the truth is subsequently made known to the purchaser.



This came up obviously in the instance of some car leasing cases, but I think there is an important lesson to learn also from companies who sell their services by having advertisement and having a consumer call a toll-free number to get or to sign up for the service.



Placement.  The Commission has held that depending on the circumstances, accurate information in the text may not remedy a false headline, because reasonable consumers may glance only at the headline.  If you could show the next overhead.



Hagen Daas Ice Cream -- if you can push it up the screen a little bit -- 98 percent fat free.  Well, I think you are going to need to push it up even more.  In the lower right-hand corner, and obviously it is going to be tough to see, what is disclosed is that the 98 percent, fat free statement refers not to all dozen varieties, but just to the two fruit and sorbet and vanilla ice cream combinations.  Not the coconut, jamocha, ripple, fudge crunch twist. 



The concern in this case, in this consent order, is that the 98 percent, fat free claim was modified by that very small little disclosure in the Commission case that the Commission did not believe that to be enough.  So certainly footnotes, asterisks, those are things that advertisers need to be concerned about; are consumers going to look at that. 



Prominence is a big issue.  Disclosures that are large in size and emphasize through a sharply contrasting color, and remain visible for a sufficiently long duration, are likely to be more effective.  



Display of information, both visually and in audio, is likely to be more effective than disclosures in just one.  Again, are we talking a hard-and-fast rule in that area?  No.  However, that is useful information I would suggest for advertisers to be guided by in putting together their ads.  



Fourth, the presentation.  The Commission recognizes that in many circumstances reasonable consumers can be directed away from the importance of qualifying phrases by the actual statements of the sellers.  Certainly we can have situations where the visual depiction at the time when that fine print is being given invites consumers to ignore the fine print, and to look primarily at the visual depiction.



If information about additional costs is being shown at the bottom, at the same time you have Evel Kneivel flying across the Snake River Gorge with the Rockettes and a bunch of cute puppies, there is a concern that what consumers are looking at is not the important price information.  Perhaps something else.



Let me go to the car leasing cases as this paradine.  The FTC brought its initial case in 1996.  If you could show the next videotape.



(Videotape Presentation.)



MS. FAIR:  Zero money down, no downpayment.  However, the lease inception fee was between $1,500 and $2,500.  Now, it is true that when consumers go out to buy the car, Honda was not about to let them get off the lot without getting that check cut. 



However, having that information, zero money down, in the ad, without a clear and conspicuous disclosure of what that is actually going to cost consumers, was according to the FTC and many of the state attorneys general who brought similar actions, was deceptive.



Because let's face it.  What matters to consumers is how big does the check have to be.  What is this going to cost me at the end of the day.  Those cases were brought in 1996.  They were followed up by a second set of cases dealing with other companies and advertising agencies.



Then just last month the Commission, as well as the state attorneys general, announced a settlement with Mazda for violations of the previous 1996 ad.  If we can show the next tape.



(Videotape Presentation.)



MS. FAIR:  I think we would probably agree that the $199 a month was fairly clearly and conspicuously displayed.  However, the FTC and the state attorneys general's action alleged that numerous other factors, numerous other amounts of money that consumers were going to have to put out, were not clearly and conspicuously displayed.



That there was other action going on at the time this fine print was there, and that the print wasn't on the screen long enough, and in a clear enough fashion, to make these factors known to consumers.  To settle this case, Mazda agreed to pay a total of $5.25 million in civil penalties, both to the -- $4.4 million to the FTC, and 

one and a quarter million to the state attorneys general.



Another important aspect of this case was Mazda has agreed to distribute consumer education materials to consumers thinking about entering into a lease agreement.  An important factor I think in this case for everyone to bear in mind, and not just car dealers, but really every marketer, was a statement made by Jodie Bernstein in the press release accompanying that case.



She said, "This substantial penalty should not only deter future violations of the Commission's order by Mazda, but send a strong signal to everyone in the automobile industry, manufacturers, dealers, and advertising agencies, that important leasing information cannot be buried in fine print."



Far be it for me to speak for Jodie Bernstein, but I think she would agree that that message doesn't just go to automobile dealers, too.  If you could show the last slide.



(Slide.)



MS. FAIR:  If there is any message we hope folks leave with today, is the message, "no mouse prints."  The question that the most important thing is to make sure that information is clearly and conspicuously, clearly and prominently disclosed to consumers, and that the mouse print way is one way that is not going to happen.



I have considered just selling buttons on the door outside saying just that.  That is not going to happen.  But I hope that this will at least lead for an interesting dialogue later in the afternoon on these very issues which are highlighted in your mock advertisements.  Thank you.



MR. SOLOMON:  Our next speaker is Darius Withers, who is an attorney currently in the Common Carrier Bureau, and starting on Monday, in the Enforcement Bureau of the FCC.



MR. WITHERS:  Thank you, David.  Good morning everyone.  As David said, my name is Darius Withers, and I will be joining the enforcement bureau on Monday.  I am here to speak to you about the Communications Act, and its effect on marketing practices.



As Chairman Kennard mentioned earlier, the FCC is very concerned that a large number of consumers tell us that they do not understand the advertisements that they see on television, or receive in the mail, regarding their long-distance telephone service.



Consumers have complained that they are forced to make decisions about which carrier and which plan to select without adequate information, or feel unable to make decisions at all because they are overwhelmed with confusing information.



As you may know, in the first half of this year alone, the Common Carrier Bureau's enforcement division received over 3,000 consumer complaints regarding carrier marketing and advertising disputes.  If I had to sum up the majority of these complaints, it would be simply this.



I thought I was getting a particular long-distance service for a particular rate, when in fact I got a much less desirable service for a much higher rate.  I feel cheated.  It is the standard consumer perspective on this.



Lesley just finished explaining how advertisements are analyzed by the FTC under Section 5, and I believe that she has given us an excellent sense of the type of ads that have been found to be unfair or deceptive.  



We are very grateful for the FTC for sharing their expertise with us today.  While advertising and marketing hasn't been an area of the law that the FCC has pursued to any great length in the past, we believe that circumstances, particularly in the long-distance marketplace, now demand that we take a more aggressive stand, and examine these ads to ensure that they are clear and not deceptive.



As many of you already know, Congress has given the FFC broad authority to regulate the rates and practices of telecommunications providers.  Section 201(b) of the Communications Acct states that all charges, practices, classifications, and regulations, for and in connection with communications services, shall be just and reasonable.  



This section also empowers the FCC to prescribe such rules and regulations as may be necessary in the public interest to carry out the provisions of the Act.  Section 503 of the Act further empowers the FCC to impose forfeitures up to $110,000 per violation.  



This forfeiture amount may be applied on a daily basis for continuing violations.  With respect to Section 201, the marketing practices of a common carrier, in its application the FCC borrowed the principles of basic marketing law explained earlier today, to determine that a carrier had violated the just and reasonable clause of Section 201B in the case of Business Discount Plan.  



You can feel free to read it, a matured business discount plan, from the FCC's website, WWW.FCC.gov.  In Business Discount Plan, the FCC found that a reseller of long-distance service repeatedly violated the just and reasonable standard of Section 201B by employing telemarketing practices which effectively misrepresented the nature of its service offering to consumers.



Specifically, the FCC stated that, "To ensure that marketing practices are fair and nondeceptive, it is incumbent upon telemarketers to adequately inform potential customers of, one, the identity of the telemarketer, and two, the nature of the product the telemarketer is selling."



While Business Discount Plan represents the FCC's latest application of the just and reasonable standards of 201B to the marketing practices of common carriers, it is not the Commission's first inquiry into this type of conduct.



For example, in November of 1992, the Commission issued a letter of admonishment to an IXC regarding certain credit card marketing practices which had generated considerable confusion and alarm among consumers.  In short, the IXC had disseminated information regarding its new calling card, which led many consumers to mistakenly believe that calling cards issued by other carriers were no longer valid and should be destroyed.



Although the Commission concluded that the evidence available to it did not support a finding that the IXC had violated Section 201B, it nevertheless strongly admonished the IXC for its actions, and required it to change its credit card marketing practices.  



In particular, the Commission directed the IXC to take remedial steps to ensure that consumers who may have been mislead by its prior marketing action promptly received correct information regarding the validity and the use of the calling cards in question.  



The Commission also warned the IXC that further or continued use of the confusing marketing practices might lead to stern enforcement actions, such as show cause proceedings and forfeiture orders.  And perhaps the FCC's first significant application of Section 201B to common carrier marketing practices, the Commission's common carrier bureau ruled in 1989 that several long-distance service providers had violated Section 201B by failing to provider consumers with adequate information about the nature and costs of their services.



The Bureau found that in numerous instances consumers placing calls away from home, in places like airports, hotels, and hospitals, were unaware that their calls would be handled by a particular carrier, and that the calls would cost substantially more than the consumer was accustomed to paying its regular long-distance service provider.



In many cases the consumer would only become aware of the existence of the carrier when he or she received their telephone bill showing abnormally high charges from a previously unknown long-distance company.  



To remedy these and other problems that the Bureau identified with the company's marketing practices, the Bureau required the companies to implement certain mechanisms designed to ensure that consumers placing calls from transient locations such as airports and hotels could, one, readily identify the companies by name.  



Two, obtain rate information from the companies prior to placing the call, and three, place a call using a different carrier if the consumer so desired.  In short, these remedies were calculated to ensure that sufficient information and options would be available to consumers in order to make informed decisions about which long-distance company to use.



These are just some of the examples of the FCC's use of its authority under Section 201B of the Act to protect consumers.  What these cases emphasize and what I would like to reemphasize today, is that at the heart of our 201B inquiries on these and other marketing practices, is the Commission's longstanding principle that consumers must have the benefit of accurate information before making decisions regarding their telecommunication services.



Furthermore, informed consumers with good information, making good market decisions, is critical to the growth of competition.  I am hopeful that today's events will allow all of us to share our views on how best to meet the requirements of Section 201B, in an increasingly competitive telecommunications marketplace.



If we all start with the same goal in mind, that in order to have a thriving, competitive long-distance market, we must have informed consumers, I think we will make tremendous progress.  I look forward to the remainder of the day, and especially to the difficulties that today's panelists have so graciously volunteered their time to address.  Thank you.



MR. SOLOMON:  Our last speaker this morning is Andrea Levine, who is the Director of the National Advertising Division of the Council of Better Business Bureaus.



MS. LEVINE:  Good morning.  Twenty-seven years ago, advertising in general was under attack, and not just one segment of the industry.  And the industry grew very concerned that there would be extraordinary regulations brought to bear on their product.  



And so the industry, through its trade associations, partnered with the Council for Better Business Bureaus, and created a self-regulatory forum.  And 27 years later, I have the privilege of running what Chairman Pitofsky refers to as the best example of industry self-regulation in America today, and of course that is truthful and accurate.



Anyway, our role is very, very different from government.  I have been a regulator, a prosecutor.  I was at the New York State Attorney General's Office for 10 years, and I have been regulated, because I was General Counsel to a small HMO, whose advertising was strictly restricted by the government.  



So I think I have a unique perspective on the very, very important role that self-regulation can play in ensuring that advertising is truthful and accurate.  Our role is very different from the government.  We are not -- our purpose isn't to punish. 



Our mission if you will is to ensure the integrity of advertising, and that benefits all of us.  If consumers have confidence that your claims are truthful, then rely on them, and your advertising will be more powerful.



If the playing field is level, and honest competitors can compete fairly, that's good for competition, and so we all benefit, because at the end of the day we are all consumers.  And we need to rely on advertising messages in order to make good choices for ourselves and for our families.



But self-regulation only works if it is a friendly process, and so as a former prosecutor I had a lot to learn about how one engages in encouraging companies to change their advertising in a nonabusive way, and I learned a lot from my staff.



We are not there to punish.  Our decisions are instructive.  Outside you will see a package, and in it are our procedures, but also several of the decisions that were issued on some of the advertising I am going to talk about today.



And you will see that the way they are drafted is they are extremely detailed.  They go through the positions of both parties describing all their evidence and their legal arguments.  In the decision phase, the NAD attorney that is assigned to the case will analyze the legal issues, make a determination of whether or not the substantiation is adequate.



What we are looking for is what are the messages conveyed, what is your substantiation, and is there a fit between the two of them.  If at our conclusion we have decided that the fit isn't good, we might recommend that the claims be modified.  We might recommend that they be discontinued, and sometimes we make determinations that the claims have been substantiated.



We have no power in the sense of compelling anyone to participate in our proceedings, and what is extraordinary to me is the willingness of good companies to come in and submit to voluntary self-regulation.  But if you don't, we do have our friends at the Federal Trade Commission waiting at the door.



And it is a very good complimentary relationship, because I think it is very important to the Commission that claims be truthful and accurate compared to other advertising claims.  But quite frankly I would rather my people decide which one can get your teeth as white as they can be, and to free up these folks to deal with the real scoundrels and those who are really, really hurting the consumer.



But at the same time to ensure that all consumers can rely on all comparative claims in choosing between one product, as opposed to another, and which one is better, and which is less expensive.  If you elect not to proceed in the self-regulatory forum, you can -- we will refer you to the Federal Trade Commission, and a number of things can happen.



The Slim America case I guess is the worst case scenario, in which case there was litigation and the resulting $8.3 million judgment against them, and bonds that they have to post before they can do business again.  And I guess that they would have preferred to have complied with our decision, which said modify your advertising.



In the alternative, many companies -- and what I am told, and I believe it is true, because I have seen the aftermath, is that when we refer a case to the Federal Trade Commission, it doesn't mean necessarily that they are going to take the case; that it goes right to the top of their pile.



And I think that many companies who realize that they are looking down the barrel of a possible Federal investigation, and consent order, and having to give up their first-born child, are given a little window of opportunity to reembrace voluntary self-regulation, and it starts to look a lot better.



And so many companies come gleanfully back to voluntary self-regulation even after they have been referred.  Where do our cases come from?  They come from you.  Competitors are in the absolute best position to know whether or not the claims of the competition are truthful and accurate.



They have got the research departments to know how their products perform.  They have got pricing and marketing people to know whether the price claims are truthful and accurate.  So at this point, we are getting about 80 to 85 percent of our cases from you.



We also get consumer complaints which we follow up on, and local Better Business Bureaus refer cases to us, and we have monitoring authority so that we do our own review.  We are also a fabulous alternative to litigation.  I don't know how many of you followed the recent Gillette and Norelco battle over which shaver has got your face smooth and less irritated.



But the case was filed three years ago.  A decision has just come down three years after the advertisement has long since faded into the dust. Gillette was not successful in their litigation, and now Norelco is running full page ads telling their victory.



So in self-regulation, when you file a case under our proceedings, we have 60 business days to collect and analyze all the evidence, meet with the parties, draft and publish an extraordinarily detailed, and of course, brilliant, legal opinion. 



Sixty days in legal time is an nanosecond.  It is an instant in time, and Lou told me that would be the hardest part of my job, and, boy, he was really right.  I mean, every day we are doing everything under the sun.  Bad miscues to the internet, and so we have to understand science, and math, and biology, and physiology, and chemistry, and everything.



And so telecommunications seems fairly simple to us.  Our jurisdiction is national in scope -- broadcast, print, radio, direct mail, internet, infomercials, and laboring, and again the standard is truth and its inaccuracy.



Now, in some ways we go beyond where the government goes, because the government is looking for whether or not you have complied with the law.  The law requires you to have a reasonable basis for your claims.  But you can come into NAD and you have been challenged by a competitor, and show us this is what we based the claim on, and it would be perfectly reasonable.



But if the competitor or the challenger is capable of showing us what the material flaws are in your evidence, or if they come in with substantially better and more reliable evidence that demonstrates a different result, we can still conclude that the advertising is not truthful and accurate, and it needs to be modified or changed.



Again, the issue is not whether or not you violated the law.  The issue is what is the message and how much support do you have.  Now, usually when I go through the nuts and bolts of our cases, I don't use the industry's own ads, because I find that people have difficulty listening to me when their own advertising is on the spring.



But Lesley told me that I had to, and so I did bring examples from this industry.  But I think that -- and as we said, the cases are instructive no matter what the product is.  We have now taken our entire 27-year history and put all of our decisions on one CD-ROM with a search engine.  



So, I now when I am called to do this, in two minutes can pull all the telecommunications cases -- I think there have maybe been 20 in the last five years -- out, and see what all the reasoning was, and what all the issues are.  And that is now available, and on the back of your packet you will see a description of the CD-ROM.



But I think it is the only treatise out there that really gives you an in-depth analysis of plain support, and what is going to be acceptable and what is not.  So, again these are good companies that have come before us.  This advertising is creative, and it pushes the edge.  



And in this industry, you push each other often, and you back off pretty quickly sometimes as well.  So I am going to give you examples of all of that.  If we could start with the first print advertisements.



Okay.  This was challenged by, I believe, AT&T, because there were comparisons to AT&T's rates, and I'm sorry you don't have your own paper copies because it is hard to read.  But basically AT&T was complaining that the rate comparisons were no longer accurate because they weren't current.  



Well, when you do comparative price advertising, you have an obligation to ensure that the ad you run this month is truthful and accurate the next month or the next week, and if you are in a volatile industry where prices are changing all the time, then the burden on you is going to be greater.



No one puts a gun to anybody's head and says you must do comparative price advertising.  You do so at the risk of being inaccurate, and you take on the obligation when you engage in that kind of advertising to constantly check up and make sure that it is current and accurate.



I have run here the top 10 reasons why worst netted best.  A lot of -- you know, what does best mean.  Is that puffery.  NAD's position is that if you define it as saying the top 10 reasons, and then list 10 reasons, then they become the basis for you having to prove that yours is the best in these ways.



One of the -- and I won't go through all of them, but one of the claims was that there were no surcharges anywhere.  And in fact if you use the calling card at a pay phone, there was a 30-cent pass along, which was an FCC charge that I guess that pay phone owner gets.



It may be that that is not called a surcharge in the industry, but that is some kind of industry term of art.  But when we look at an advertising claim, we are looking at what is the message conveyed to consumers.  A consumer will understand no surcharges to mean no additional charges.



So if in fact there are 30-cent additional charges if you use a calling card at a pay phone, which is not unusual, you need to disclose it.  So it is keeping in mind the audience, the total audience, and not your perceptions.



And you have to be able to -- it is hard as an advertiser to step back from the message that they are trying to convey to see what are the other possible messages.  But you are obligated to substantiate not just the message you intended to convey, but any reasonable message.



Let's move to the next print ad.  This is a full-page ad in the New York Times, and so I don't have it all on one screen.  This was a battle between two companies who both had $29.99 plans, one of which included long-distance, and one in which you had to pay an additional permanent charge for long-distance.



And so the initial comparison, why would you pay this for no minutes when you could pay it for 120 minutes we felt was a fair comparison.  But if you will shift down to the lower part of the ad, what was being compared were two plans, one of which was only a wireless plan, and another plan which in fact included lots of different services besides wireless.



So our view is that although you can make what we call apples to oranges comparisons, you have to be sure that consumers are understanding what is being compared.  The companies tried to argue that consumers did understand what was being compared, and this is where I -- the good thing about getting old is that it helped me draw a better line on disclosures.  If I have to put my glasses on, it is not adequately disclosed.



NAD went through a lengthy analysis of what the state of the marketplace is.  You know, that the telecommunications industry has generated a blizzard of advertisements in every media, offering consumers a seemingly endless variety of pricing options and combinations of services.  



NAD determined that the only thing certain with respect to consumers and telecommunications advertising is their uncertainty.  So it is not going to be good to come in and tell us what it is that you think consumers understand your products to be, or your advertising to mean.  You are going to need real reliable consumer perception evidence, and not just be able to say it is common knowledge.



Let's see.  What else.  Let's go to the -- if you could run the first broadcast ad, and then put up the print ad, because they are both from the same campaign.



(Videotape played.)



MS. LEVINE:  Now if you could put up the print ad.  This is the most serious of ads that was challenged by several local better business bureaus collectively.  And what they were concerned about was two things.  The first is the pricing.  



It is true that after 20 minutes you could save 50 percent off.  The 50 percent was in comparison to AT&T's rack rates, which of course not that many -- enough consumers are savvy enough to know that that is probably not the best deal for them. 



So there were other comparisons that may have been closer.  Our problem wasn't that you had to compare the two most similar products, but that you really clearly had to disclose that the comparison was to the basic rates.  



We also had problems with the pricing claim because -- and I don't know if you remember from the ad that they talked about the short calls, and even calling Uncle Fred for a few minutes.  And the reality is that for calls under 20 minutes, the pricing was this.



That the first minute was one penny less than AT&T's, and that as to all the rest of the minutes, it was exactly the same.  You know, a penny in America is not savings anymore.  When they sit them on the register and say take one, and people don't stop to pick them up off the street, and when your phone bill is $89.99 or if it is $89.96, that is not going to be a substantial savings, not worth the stamp it might cost me to send in a letter to change my carrier.



So that savings have to be significant and reasonable, and this is a good product.  You can advertise it fully and accurately.  What it is, is a product that if you talk more than 20 minutes, it saves you 50 percent off of AT&T's basic rates.  It is not that hard to say that.



And so you need to realize that although that might not be the most persuasive message, it is the truthful and accurate message, and that is the standard that your advertising is going to be held to.  The next broadcast ad.



(Videotape played.)



MS. LEVINE:  This was a challenger, a competitor case, in which the challenger claimed that the implication was that Ameritech provided long-distance service, and in fact I think they are a local or maybe a regional carrier.  We looked very carefully at the advertising.  



They also submitted consumer perception testing. Actually, both sides did.  But the test, the first one was 22 people.  That's just never going to be a large enough sample size to be persuasive of anything.  The other one, which was closer to a hundred, actually -- although it was the advertiser's study, we recast -- what we will do is we will look at the verbatim answers.  



We are not going to take a company's representation as to what the percentages was.  We actually look at the answers, and we put them in columns, and our view was that 97 percent of the people that viewed this ad were only taking away the message that you would get all these charges on one bill, which was actually a full and accurate message, and so we found that the claims had been substantiated.



We do do that sometimes.  The ad is just fine.  And here is another one that raised a lot of hackles.  A lot of times companies will in an effort to self-regulate, and not unnecessarily burden our limited resources, they will try to work it out among themselves.  



And this was an instance in which -- I think it was again AT&T and Bell Atlantic, with AT&T contacting them and asking them to make a change in their advertising.  This is the modified version of the ad, and I will tell you what the changes that they made, and then tell you what our view was on the advertising.



(Videotape played.)



MS. LEVINE:  Well, my daughter -- I was showing her this reel this morning, and she says, well, everyone knows that James Earl Jones doesn't lie, and so I said, well, there you go.  I don't have to look at the ad.  But in fact we agreed with her.



The earlier version of this ad didn't just say some long-distance carriers.  It said even the biggest long-distance carriers, which in fairness could be targeting those whom we know to be the biggest long-distance carriers.



However, they modified it to say some long-distance carriers, and I worked long enough at the Attorney General's Office to know that slamming is a problem, and that many long-distance carriers do engage in it, and that a message telling people that that happens is truthful and accurate, and maybe even a public service.



So when an advertiser denigrates a competitor, we look very, very carefully at that, because it really puts you at a competitive disadvantage.  And although this was very general, we see much advertising where they say, you know, ours is better than theirs, and they name the products, and it is very damaging.



And so if you are going to denigrate, we will look very, very closely to ensure that what you are saying is truthful and accurate, and narrowly drawn.  But if it is true, this is America, and it is free competition, and go to it.  Okay.  The next ad, which is also a different outcome that sometimes happens at NAD, if you could run the broadcast.  And there are many companies engaging in the same thing.



(Videotape played.)



MS. LEVINE:  Again, there are a whole series of ads that happened all at once.  Sprint was also running a 10 cents any day, your dime anytime, anywhere, any day, and what these really were package plans, in which if you actually used up the 500 minutes, or the 200 minutes, or whatever there was within the package, to the letter it would be 11 cents a minute, or 10 cents a minute.



But let's say you didn't make any calls that month.  Well, you were still going to pay the flat rate, and if you made calls in excess of the 500 or the 200, there were going to be substantial additional minute charges.



So when it is only truthful and accurate for one instant in time, and you are presenting it anytime, all the time, you are going to have a problem.  Both these companies challenged one another's -- or other companies, I think, challenged each of these company's ads at the very same time.



The companies sat down, and they said, look.  We hear you, and this is a problem practice.  We are not going to do it anymore, and those ads are discontinued.  They are permanently discontinued.  We are going to abandon this advertising practice altogether.  



When that happens, you know, our view is that the problem has been resolved as long as we have a commitment in writing that the practice will be discontinued, and we have an ad that is fairly -- that is discontinued in the instant that the challenge is commenced, and we will write those up very, very briefly.



And I think maybe in your packet I have included the brief summaries, but we don't go through a whole claim analysis, and we administratively closed them.  So sometimes the mere filing of these cases can resolve the issue fairly quickly.



I just have a couple of more.  How are we doing on time?  Okay.  The next broadcast ad, please.  



(Videotape played.)



MS. LEVINE:  Now, this goes more to the expanding services issues.  The claim, open a website on the internet with the most powerful network in the world.  Well, AT&T at that point didn't have an internet network at all.  It was leasing one.  



And so when we said, so, what is that claim about, they said, well, that isn't the message that we intended to convey.  We were trying to convey that we were the biggest telephone operator in the world, or telecommunications company in the world, and that consumers can use the telephone to call up and inquire about our website services.



We decided that consumers could reasonably take away the message that you have the largest internet service in the world, and that if you are going to trade up on the area that you are known in, and claim the same kind of power and presence there, you have got to develop the infrastructure first before you claim it, and so we recommended that they discontinue that claim altogether.



We are running short on time.  I just want to again encourage companies to seek out this forum to resolve some of these issues.  It is free, relatively painless, and the best bargain in America.  So, thank you.



MR. SOLOMON:  Let me just mention a couple of things before we break for lunch.  First, I have been told that the room will be reconfigured, and a few rows will be gone.  They are in the front and so please don't leave anything there.  



Second, for some of you who may not know the area and want to know where you can go to eat, if you go downstairs to our courtyard level, there are two places to eat there.  Upstairs.  We are on 12.  Upstairs to the courtyard level.



If you go outside and turn left, and turn left again, there is the Portals Cafe outside, and if you go outside and turn left, and then turn right, and sort of go under an underpass, you can get to L'Enfant Plaza, where there is a food court.



The other thing I wanted to mention -- and this is more of an inside joke I think for some of the staff that were working with me, but I was sort of told that more important than what I say, is that I make sure that we finish by 12:00.  So it is 11:57.  So I want them to know that when I say we need strong action against consumers, and I want to see it by such and such a time, I have met my commitment, and they should meet theirs.



(Luncheon recess.)

//


A F T E R N O O N  S E S S I O N


MR. PEELER:  For the afternoon, we are moving from the presentations that were made this morning, all of which were excellent, to more of an interactive discussion, and the first panel that we are having today is designed to discuss a series of nine ads.  



These are all mock advertisements that have been devised by the staffs of the FTC and the FCC.  The principal author is Lesley Fair of many of these ads, and in response to the request and many people who have asked, no, you can't hire her to do your advertising.  



I think what we would like to do is discuss the ads.  Each are intended to raise an underlying principle, and discuss how those principles apply to the ads. I would like the panelists if they could to signal their interests in saying something by simply standing their card on the side, and I will try and recognize people as they do that.



The Co-Chair for the panel is Larry Strickling.  Larry.  And so with that, I think we would like to get started.  Here is Linda.  The first ad we have today is an ad for a dial-around service.  The ad says no matter how you say hello, say it for just 20 cents a minute, with 10-10-11, and it shows various national flags in four languages.



The fine print of this ad explains that the 20 minute rate applies only in Canada and in Mexico.  Now, based on the conversations that we had this morning, does anybody want to take a shot at analyzing this, in terms of what consumers would take from it?  Linda.



MS. GOLODNER:  Well I think when you have all of these flags on the ad, you assume that you can call all those countries, and that it just applies to Canada and Mexico.  And then the tiny print disclaimers is just unacceptable.



The rates for all the countries in fact they are pushing that you can call these countries should be provided, and it also doesn't say whether this rate applies to interstate or intrastate calls within the U.S.



MR. PEELER:  Now, I think one question in this ad, and I think Linda's analysis is exactly right, and as we talked about this morning, the real issue for advertising interpretation is what the net impression that the ad is going to convey to consumers.  This has a number of elements that would convey I think a fairly broad claim.



But I think one of the real questions that this ad raises is is this an ad that a discloser or a disclaimer can help, or is this an ad that just needs revisions.  Jerry.  



MR. CERSALE:  I think this is important in one sense, that this is an ad that there is no other connection with the potential customer.  You are just going to dial 

10-10-11, and off you go, and you are not going to get any other further information.



I think that from this perspective -- and it is a price ad.  People are not looking at a service and so forth. This is an ad for price, and what is not here is enough information for someone to make an informed judgment as to whether or not they can call England or whatever correctly.



So I agree with Linda that other -- the other rates, or some other form of information needs to be on here, and not just that Canada and Mexico, you can call for 20 cents a minute, because you have to have more information in here.  



There is not enough information here for -- material information for a consumer to make the proper choice.  And this is it.  There is no other form of information coming to the consumer.



MR. PEELER:  And let me also just mention that we will be taking public comment at the end of the panel at 2:30.  So if members of the audience want to weigh in, they can do that at that point.



PARTICIPANT:  Could you identify yourselves when you speak.



MR. PEELER:  Yes.  When you answer if you could identify yourselves.  That was Jerry Cerasale from the Direct Marketing Association.  Does anyone want to address 

-- I think Jerry's points are all great.  Does anyone want to address the question of whether this is a question of disclaimers, or a question of reformulating the ad?  Rick.



MR. GUZMAN:  Yes.  I am Rick Guzman from the Texas Office of the Public Utility Counsel, and I think this may be one of the kind of ads where the prominence issue is such a problem that I don't think just placing a disclaimer at the bottom of the page will do it, because you see there is something like eight different country flags in there, and there is a hello in different languages and all that.



I don't know if that is the kind of case where simply a disclaimer would really change your minds to what this ad is really saying.



MR. PEELER:  Okay.  Paul.



MR. STEIN:  Paul Stein on behalf of a group called TURN.  I work for a group called TURN that is based in San Francisco.  It is a nonprofit consumer group that represents utility customers in utility regulatory proceedings and court proceedings.



I wanted to echo what Rick just said.  I think the disclaimer is really not going to save this ad from being misleading, because the whole thrust of the ad, the whole concept of the ad, is directed towards convincing consumers that this applies to all countries, all nationalities.



It says specifically no matter how you say hello.  So the mouse print disclaimer for 20 cents really is useless, unless perhaps they had in 14-point type with the rest of this type up here, no matter how you say hello, when you call to Mexico and Canada might go someway toward it.  But maybe not all the way.



I also wanted to point out one other thing which I think is a problem that we are going to be seeing a lot more and more with dial-around services, and that is there is no disclosure of a universal service fee that a lot of dial-around providers are now imposing on customers who use dial-around services.



The ad says expressly that it is just 20 cents a minute, but in fact a lot of dial-around providers are tacking on a universal service charge.  So I think that becomes a material omission.



MR. GUZMAN:  When you mention omission, do you mean on the chart?  



MR. STEIN:  That's right.  I am not saying -- I don't know what the facts are with this provider, but I just think it is an issue that should be flagged.



MR. PEELER:  Okay.  Thank you for those comments.  I think that was sort of a warmup ad.  I think example number two --



MR. STRICKLING:  Actually, Lee, before we get to example two, maybe we should hear what some of the industry folks think about ad one.  We have heard from one segment, but maybe the attorneys or the representatives from some of the companies might want to talk about ad one.  



MR. PEELER:  Robert.



MR. RODRIGUES:  Robert Rodrigues from MCI-WorldComp.  It strikes me in looking at this ad that if you have any feeling for your customer service employee brethren, you certainly would not be running this ad, because I think it is clear that with the broadened range of countries here as designated here by the flags being represented, certainly a net impression that you can call all of these countries.



The disclaimer, or the attempted disclaimer, regarding the fact that indeed you can call two countries at this rate sounds like a sort of -- it sounds like a very difficult several weeks for your customer service, and probably -- I think that this is not the kind of advertising that people who want to be around for the long term would engage in.



MR. PEELER:  Good, and I think that is a good transition to number two.  And maybe I could ask someone that actually has to review these ads for a living before they get to Ron to start off an analysis of that.  Any volunteers?  Shelly.



MR. LUSTIGMAN:  Hi.  Sheldon Lustigman.  I am an attorney, and I review advertising.  We are looking at number two.  



MR. PEELER:  We are looking at number two.  



MR. LUSTIGMAN:  I just wanted to make one quick comment on number one, which I would have an additional problem with what everybody else said.  It just caught my eye.  You also have to dial 011, and I don't think you can use that when you dial Canada, and probably not Mexico either.  So you couldn't even dial 10-10-11011 and get the Canadian call.  



MR. STRICKLING:  You are fighting a hypothetical here.  



MR. LUSTIGMAN:  Well, in any event, up to next two.  Number two I like.  I think number two is good.  I think that there is a clear disclosure of what you need to enroll.  You call this number to enroll, and the monthly fee is set forth, and it is set forth that is for State to State calls only.



And exactly what it is.  I am assuming that they get eight cents a minute on all calls every day, all State to State calls.  I would think that this would be acceptable.



MR. PEELER:  Okay.  There is a lead opinion. Marilyn and then Dave.



MS. SHOWALTER:  I am Marilyn Showalter, and I am the Chairwoman of the Washington State Utilities and Transportation Commission.  I don't like this ad because it leaves out information that the consumer needs.  When a customer responds to this ad, the customer is necessarily getting not only State to State service, but also interlata, intrastate service.  



In other words, long-distance, nontoll service has to come with this service, and the customer is going to think it costs eight cents a minute, but we don't know what it costs from this ad.  But very, very likely, it is much more than eight cents a minute.



This has been our experience in our state, has been that the services that are advertised like this for, say, five cents a minute, or seven cents a minute, or eight cents a minute, actually charge in-state long-distance, which the customer has to buy with this service, rates of 10 cents or 11 cents a minute.



And actually our worst case is a tariff filed under something called the three-cent plan, which purports to be a three cents a minute charge long-distance, but the only rate that was filed in our state was 16 cents a minute.  So the customer doesn't have really any notion from this ad that they are getting two services, not one, and that the second service may have a much higher rate.



It is significant also because the intrastate, intralata, portion of this service typically is going to be 20 percent of the calls and more than 25 percent of the revenue.  So if it is three cents a minute state-to-state, but 16 cents a minute in-state, that 16 cents a minute is subsidizing presumably the three cents a minute.



But the customer doesn't know from this ad that it is happening.  They just see eight cents a minute all calls all day, and to find out that it is only state-to-state, you have to read the fine print.  But you don't know that the in-state calls are tied to it.



MR. PEELER:  David.



MR. MATSON:  I just wanted to raise two points.  Subject to availability, I am not sure what that means.  Does that mean that there is a limit on the number of people who are going to actually sign up for this, or if the network isn't large enough to handle calls, I guess that would be an issue.



And then secondly while I certainly don't have any objection to forwarding people to netsites, Internet sites, I am assuming also that is not the only method of people getting information.  



I am assuming that people can call this 800 number and get information, as well as signing up for the product.  They can find out intrastate rates or anything else that they want to, and learn about the program itself.



MR. PEELER: David, what about the issue of how conspicuous the monthly fee disclosure with relation to the eight cents a minute all calls every day?



MR. MATSON:  Well, I think again -- you know, I guess you have to look at it in the context of the ad, the size, and whether this is a full-size newspaper ad, or a smaller ad.  Again, I think with print advertisements, as long as people -- I mean, as long as it is clear and conspicuous.



As long as people have the opportunity to read the ad, more than just the headline, but also read the material, and it is in there.  They have plenty of time, and it is not a 30-second t.v. commercial, I would say that that would probably be appropriate.  Again, taken in context with the whole size of the advertisement itself.



MR. PEELER:  Linda.



MS. GOLODNER:  I agree with some of the things that David just said.  Subject to availability sounds like you have 10 toasters, and only 10 people can get the ad, or get the rate.  There is an inconsistency also with the -- it says all calls just eight cents a minute.  All calls.  And then down here, it just says state-to-state calls only.



Also, giving the website, not everybody is on the web, and I think that it should be very clear that people can use the telephone -- you know, make a telephone call and not be enrolled just by making that telephone call, but that they can get information.



MR. PEELER:  Jerry.



MR. CERSALE:  Jerry Cerasale, DMA.  I think this is -- compared to the first ad, this one here you have to look at slightly differently, because the consumer's action is not going to automatically get them the service, and they have to go call.  



There is some intermediary there.  We don't know exactly what is on the 888 phone calls.  So you can't assume.  If you want to assume the worst you can, but looking at a print ad, you can't assume the worst.  They can get information here.  



I think it is interesting if in fact you are looking at state-to-state calls, and going to the situation where any time you make a change it includes interlata calls that can be within the State.  Then you are starting to say that we have got to start to add all this stuff on to ads, which becomes in part confusing to people.



I am not sure how many people -- in here we know what they are, but I am not sure what all consumers mean by interlata and all that information.  And you set up a point that you dial it for state-to-state calls, and that is what you are getting the eight cents a minute on here.



And I think you have to be leery about trying to demand a tariff be placed on an ad in a sense, a whole tariff.  That could be more confusing than others.  



And state-to-state calls is something that I think is pretty standard with people looking at long-distance information, and knowing that it is state-to-state and intrastate is different, and different rates.



And so I think that is fairly standard nowadays as you have switched.  You went from AT&T like everybody was, to -- well, you may still be on it or others.  That's pretty well known in the marketplace now.



MR. PEELER:  Okay.  Larry, and then Marilyn.



MR. STRICKLING:  Jerry, would you agree though that if in fact the carrier did charge eight cents for its in-state calls that it wouldn't be a problem here?



MR. CERSALE:  I think it is a problem because it is charging state-to-state for eight cents.



MR. STRICKLING:  Right, but the issue of putting the additional information on the ad could be cured if the carrier simply did charge eight cents for all of its calls, right?



MR. CERSALE:  I don't think there is a cure that is needed is what I am saying.  You are telling people that it is state-to-state, but you wouldn't even have to put state-to-state if eight cents a minute applies to calls intrastate, and if this is intrastate, you are correct.  You wouldn't even need that disclaimer down there.



MR. STRICKLING:  Right.  



MR. PEELER:  Precisely.  



MS. SHOWALTER:  In addition to the point that you made, Larry, I think there are two ways to go if you assume there is a problem, and I think there is.  But the underlying problem stems from the fact that these two services are tied together, and that is a regulatory issue.



So that if there were a way to cause a separate or enforce a separation of those services, that may be subject to competition as separate services; that is, the intrastate, interlata, and the interstate.



And we have found in our State that where we do have separate services -- for example, intracounty, that is, the toll call, we have healthy competition, and the rates are lower than this tied on rate, where the customer can't pick it separately.  



So that is one way to go to separate these services in some way, but then the other way is given that they are currently tied is to be truthful in your advertising.



MR. PEELER:  And, Marilyn, how would you make this ad better from your standpoint?



MS. SHOWALTER:  It seems to me that if you were to do this, you would have to put in the bold print upfront that all calls would have to be something like all state-to-state calls, and a paren in the same sized print that in-state long-distance may be higher, or something like that.  

What the customer doesn't know here is that they are buying at the same time this other service.



MR. PEELER:  Okay.  Shelly.



MR. LUSTIGMAN:  Well, I just think -- and again I agree with Larry that you don't need to have a full tariff down here, and that's really what you are asking for, because then why not talk about what the overseas rate calls are.  



I mean, you can put down a 200-page tariff for the different services and the different rates.  I think if you clearly state what it is, and this is state-to-state, and you provide an area where people can get more information, then the consumer should have some obligation to look for the more information.  



It is not hidden and it is not buried in a lot of other verbiage.  It is pretty clean and right upfront.



MS. SHOWALTER:  And just one last thought here might be that if a significant percentage of your calls or revenue comes from another tied service, then equal print advertising would be required.  Like, for example, I assume a call to France, or a call to Italy is rather uncommon.



But a call to your -- on your intrastate service is roughly a quarter of the calls.  So, I think it is a different category.



MR. PEELER:  Okay.  Rick.



MR. GUZMAN:  The other thing I would add is that since this is a -- you are looking at switching a customer's in-state and interstate carrier, I would think the customer would expert a little more information on here, because this is not like the 10-10 situation, where it is like a one-time deal, and you may never see this carrier again.



But this is a case where you are establishing basically an ongoing kind of relationship, and I think you would want to see a little more information here.  Okay.  It is eight cents a minute, but what are your -- you know, give me an idea of what your in-state rates would be without repeating your tariff I would guess.



But in these kind of -- you know, where the commitment is going to be a little more complex, a little more important, then I would expect that there would be a little more information needed there in the advertisement.



MR. PEELER:  Let me just before you leave this ad, throw out a question first.  Gail.



MS. KARISH:  My name is Gail Karish, and I am with Americatel Corportation.  We are located in Miami, and we have an access code primarily, and we have a dial-around business that is 10-10-123.  But you may not be familiar with it because we advertise almost exclusively in Spanish.



What I wanted to just make a comment on really in support of the gentleman beside me, or to follow up on him, was that there has been sort of an impression I have seen in some of the writings that came up about this conference, and also in some of the discussion that I am hearing right now, sort of on the various disclosure levels that maybe there is a higher burden on disclosure levels, or there should be a higher burden for dial-around services.



And in our view, although we are not trying to say that there shouldn't be -- we certainly agree that there should be no misleading advertising or anything like that.  But we think very strongly that there is an important distinction between making a commitment to subscribe to a long-distance company, and making up per transaction commitment, or per call commitment, to dial a number, a dial-around carriers number for a per call transaction.



And so we just in comparing the two ads that we have been looking at, number one and number two, and our examples, while I agreed with the comments in number one, I think one good way to cure some of the information problems is to at least have a toll-free number on that ad so that people could call and find out more information on rates for other countries.



Whereas, in the ad here with Mr. Million, there is quite a bit of information, but there may be important things that happen, like the tag along of the intrastate calls, that aren't disclosed here that would affect a consumer who changes their resubscribed carrier, and it would not happen on a per call basis.



MR. PEELER:  John, you had your card up?



MR. HOPKINS:  Yes.  John Hopkins, general attorney, AT&T.  My sense is that the only thing that would give me pause in reviewing this ad was in the text, and I find the state-to-state disclosure in the footnote, and I would have to struggle with that and passed it.



But other than that, I don't think there is a requirement to disclose the local toll or the in-state rate, because I don't think it is implicated in this ad.  Consumers are used to over the years seeing long-distance advertising.  



And in addition, they have the opportunity to call in the script that the customer rep would have information and provide them with appropriate information on any other calling rates that are not implicated in this ad, and I think that would be appropriate.



MR. PEELER:  John, what about the relative placement of the eight cents a minute with the $5.95 monthly fee?  I mean, eight cents a minute could be a good deal for a lot of consumers, a very good deal for a lot of consumers.  But wouldn't they want to know -- I mean, if you are a low volume user, the $5.95 monthly fee could be a big factor.



And if you are a high volume user, it wouldn't.  Why would it go down there and not up in the body of the text?



MR. HOPKINS:  Well, I think we first should recognize that this is a print advertisement.  It is not an ephemeral advertisement.  It can be reviewed.  It can be studied.  It can be held and considered carefully.



Also, this is not a long and very involved super.  It does have information at the back end that is probably not necessary to understand the nature of the claim.  I think it is there, and I think consumers can understand that.  



And quite frankly, they have to be used to seeing monthly fees in print advertisements over the past few years with carriers.  People are actually spending a lot on their long-distance.  The monthly fee is probably not a deal breaker for them.  



If they are spending a significant amount, the monthly fee becomes probably along the lines of not very important and not a very material consideration.  I don't know if you have that in mind to stimulate conversation here, but it did occur to me.



MR. PEELER:  Okay.  Tim, are we ready to move on, or --



MR. PHILLIPS:  Just a quick comment.  Timothy Phillips here on behalf of the National Association of Consumer Agency Administrators.  I think just eight cents a minute -- and all calls are fairly strong statements, and I think once -- you know, a qualification is one thing, and a disclosure -- if you disclose that these calls may not be part of that.



But I think though when you actually consider this, what this ad does is actually only includes one category of many possible calls, and also when you consider that it is just eight cents a minute, the consumer is always going to have to pay the $5.95 monthly access.



Well, if that is the case, they are never going to get an eight-cent a minute charge at all.  So, I question whether or not -- I mean, I think you have got to ask yourself whether or not these disclosures, aside from the fact whether or not they are clear and conspicuous, I think you have got to ask yourself whether or not the disclosures actually negate what the offer actually is.



MR. PEELER:  Okay.  Well, I think we have a clear decision on one, and a split decision on two, and we are going to move to the more ephemeral, which I thought was a great term someone used, TV ads, which is example number three.



This is an ad that says no tie-ups, no hassles, no strings, just 10 cents a minute at any time, and the disclosure discloses that there is a $4.95 monthly access fee, and let's get some volunteers to lead off on this one.



John.  



MR. HOPKINS:  My reaction when I looked at this is it seems like it is responsive advertising.  If you look at the second tile, the rates may sound great until you find out that they are only good at nights or on weekends.



Obviously the advertiser is taking into account that trying to inform consumers that perhaps they do not know that some of the advertising they have seen is probably not exactly what they had envisioned or what they expect.

So we probably should take that into account in this ad.  



My only other comment would be that most of the plans that are discussed here, the competitive plans, are also plans that have a monthly fee.  The nickel plans that are being discussed -- and I know that this is hypothetical, but to a certain extent they are out there -- they all impose monthly fees.



So it would not be a surprise that this plan would be imposing a monthly fee also.  You do not show how long the super in the six tile is up.  It is not clear how long it remains unscreened, and we really don't have a gauge of the activity from this woman.  It looks like a soliloquy.

She is just one person talking, and you don't have a lot of cars racing and a lot of activity.



MR. PEELER:  There is a limit on what you can do in WordPerfect.



MR. HOPKINS:  So it is hard to get a gauge on that, but I would not impugn the disclosure standing alone of the monthly fee in this ad.



MR. PEELER:  John, do you think that an ad like this that plays on consumers' past experiences with catches and things like that may also suggest that there is -- you know, that they don't have to be looking for extra things in these ads?



MR. HOPKINS:  There could be issues with respect to that.  It depends on which side of the V you were on, obviously, in terms of whether you are looking to go after this ad, or whether you are looking to have it withstand an attack.



But to a large extent also, Lee, I think it is hard to look at a photoboard and judge what the -- per intelligent ad, and judge what the takeaway would be. You really have to see it in some kind of form and see how it is pitched.



You know, a lot of times if the actor or the actress says things in a certain way and in a certain elocution, that will affect the outcome of the ad.



MR. PEELER:  Which I take it you have to do this?



MR. HOPKINS:  Excuse me?



MR. PEELER:  This is your job, right?  You have to look at these?



MR. HOPKINS:  I do.  I look at them, and I --



MR. PEELER:  Do you look at them in photoboards, or you look at them in --



MR. HOPKINS:  The way we review them?  No, I don't look at them in photoboards, but we look at them in what we would call storyboards.  Photoboards are after they are shot and you get the photos.  But, yes, we do look at them, and we consider things like this.  



How is it going to be pitched, and how is the delivery going to be made?  So those are things you should consider.



MR. PEELER:  Linda.



MS. GOLODNER:  I would like to focus on this last image here, where the woman is saying no strings, but then in the script, maybe in the mouse script, saying $4.95, which is the string.  I think that it is important to have a voiceover saying it is $4.95 monthly at the same time that you have the superscript.



Not everyone is going to see that, and for instance, a lot of television sets, the screen is very small, and you are just not going to see it at all.



MR. HOPKINS:  Lee, one thing I would like to say  is that I hear what you are saying, Linda, but a reasonable assessment of this ad is that there are strings with the other plans that are being discussed.  They are not a nickel all the time.  You have to be on 20 minutes.  



We don't have that.  It is 24 by 7.  So the rate applies 24 hours a day, 7 days a week.  That could be a fair interpretation of the string.  That's why, Lee, I would not automatically say that there is a problem here.  



MR. PEELER:  Okay.  



Robert.



MR. GUZMAN:  I was just going to say that it is difficult without actually seeing this ad that is on tape.  I mean, there is no question now that if you look at industry practice as is, that I think almost uniformly you will see monthly fees in supers.  



In many cases, I think that's fine and dandy if indeed you have a -- let's call it a good super.  That is, a super that indeed meets network requirements, that is 20-22 scan lines, whatever the network is, is not indeed sitting on top of a phonetic background so that the viewer really can't make any heads or tails of it.



I would also look here and be interested in hearing the group's reaction the last frame.  That is, the reference to start saving.  Being as charitable as one can, I think that the rate that they are talking about here measures up very well probably to the hypothetical carriers' dial-one rates.



It probably measures up very well in today's market against the competition's dial-one rates, and so I guess I am interested in hearing from the group with regard to whether or not you think that start saving, given the traditional differences in rates between a plan versus dial one, and given the fact that there probably is a substantial difference if you see any -- if you see a misrepresentation here in terms of just the open reference to start saving.



MR. PEELER:  Okay.  Paul and then Marilyn, and I hope that someone can address Robert's question.


MR. STEIN:  All right.  Yes.  Thanks.  On this point of whether or not start saving is a substantiable claim, I think is what you are asking, and I think you have to think about again the low volume-user.  



If in fact a reasonable consumer would come away from this ad not understanding that there is a $4.95 charge, which I think is arguable, I would say it is not conspicuously and clearly disclosed.  You would in fact not save I think for some low-volume consumers with that.



And I don't want to belabor this other point of planning on consumer expectations, but I wanted to respond to something that John was saying.  And I think this ad really is designed to misdirect the viewer's attention away from the strings, from the very real strings that are attached to this plan.



It says no strings, and that grabs the viewer's attention because after all, consumers are getting wary.  I think it is timed very carefully and very effectively to misdirect customers away from that qualifying language, and that is a problem.



MR. PEELER:  Marilyn, and could I remind everyone to try to grab a microphone when you are speaking.  In fact, we have an extra one here that we can slide down.



MS. SHOWALTER:  Well, I focused on that middle panel there that says in big bold white letters, 10 cents a minute anytime, any day, day or night.  At the same time, there is a voiceover.  We don't know how the voiceover is heard, and I actually don't know whether most viewers focus on the print or the sound, or it varies.



But in any event, if you are focusing on 

the print, you don't know that it is applying to 

state-to-state calls.  If you hear the voiceover, then it says state-to-State.  It is a little worse than the previous one because it doesn't say state-to-state only.



Again, there is no indication anywhere that there is a big string attached to this one.  It has got a rock attached to it, and that is your in-state calls.



MR. PEELER:  Now, we don't have an ad agency person on the panel unfortunately who could address the first issue that you raised about what the effect of the voiceover is.  



I think there is also an interesting contrast between the disclosure for the monthly fee and also the disclosure for the 800 number.  Could I get someone from the industry to just sort of address sort of the thinking that goes into why one is so much more prominent than the other?



David, could I get you to take a shot at it?



MR. MATSON:  We want people to call us, and I think that the information -- again, when I looked at the script, the question I had about the $4.95 was whether or not -- what the background color was.  I am assuming that people can read that, but I -- and so I will go on the assumption that it is clear and conspicuous.  



But if there are any questions about that, they can call the 800 number and get additional information.  And again, I do look at a bit of a difference between a program that someone signs up for and dial-around, and in this case again, if someone calls up, there would be a script that would indicate the monthly charge, and there would be information about in-state rates, and any other questions that someone might have.



MR. PEELER:  Great.  Thank you.  



Paul, the last comment on this, or are you 

still --



MR. STEIN:  I'm sorry, no.



MR. PEELER:  Okay.  Let's -- there is a large variety of ways in which goods and services are marketed, and one of which is telemarketing.  So can we skip ahead to example nine at the end, and this is a mock telemarketing script.



Basically under this script the company is offering to switch an existing customer -- and that is an important point.  It is an existing customer -- into a plan for eight cents a minute weekdays, and six cents a minute on weekends.  There are some limitations to that.  



Would someone want to take a shot at analyzing this?  John, and then Marilyn.



MR. HOPKINS:  Clearly to me the $3.00 monthly fee disclosure comes after the close.  So basically when you are confirming the customer's enrollment, and then at the last moment telling them about a $3.00 monthly fee, obviously that disclosure should be done in earlier when the operative elements of the plan are being discussed with the customer.



MR. PEELER:  Great.  Marilyn.



MS. SHOWALTER:  I was going to raise the same point.



MR. PEELER:  What about the time limitation?



Shelley.



MR. LUSTIGMAN:  Well, I think I will go with John on this one.  I think it is pretty material that it is only eight cents a minute after 7:00, and I don't know if that is 7:00 a.m. or p.m., by the way.  



And six cents a minute on weekends after 5:00.  Again, a.m. or p.m., we don't know. These are pretty material features that really need to be disclosed before you ask people to sign up. 



MR. PEELER:  Any other issues here that we are missing?  



David.



MR. MATSON:  Yes.  The only point I would raise would go to the 65 percent savings up to.  Generally, when we contact customers and try to move them to another plan, it is because it is advantageous to that customer because we want to keep them long-term.



And generally we would have a better idea as to exactly what that customer -- what the appropriate plan for that customer would be, and so we probably wouldn't be talking about up to.  We would probably have a better idea as to exactly what the plan would be.  The customer would understand what the savings to that individual would be.



MR. PEELER:  One of the other issues that this ad raises is a 200-free-minute offer, and I know that the states have looked at that issue in other arenas.



Deborah, do you want to talk about that for a minute?



MS. HAGAN:  Well, I don't know if you -- when we read this ad, we weren't sure what your context was; is that 200 free minutes part of the plan or at trial?  We were a little unsure what you were doing there.



MR. PEELER:  Well, I think that was the point we were trying to make, is that if there are any limitations at all on the 200 free minutes, that they ought to be in the ad.



MS. HAGAN:  Yes.  I mean, we were unsure.



MR. PEELER:  And there is some state cases that pretty much stand for that point.  Other comments on the telemarketing script?



(No audible response.)



MR. PEELER:  No?  Well, let's flip over to example number seven, which is an ephemeral ad for dial-around services.  This is an ad that makes a claim 10 minutes for a dollar every day, and then it has some limitations on the offer.  



Could I get some comments on this?  Linda leads off.



MS. GOLODNER:  There is no indication of how much it would cost if you talked for less than 20 minutes, and I think that is important for people to know.  And some of the important information, such as time of day limitations, and state-to-state calls is only provided in the superscript and not in a voiceover, and it is the same thing.



I think there should be a voiceover of the superscript.  I really don't care what the industry practices say.  I don't think it is coming across to consumers.  Again, people who can't see or see well will miss this.



MR. STRICKLING:  And, Linda, what do you suppose you would pay for the 21st minute?



MS. GOLODNER:  I don't know.  



MR. STRICKLING:  What would you guess?



MS. GOLODNER:  It is very difficult to determine.  Do you talk just for 20 minutes and time yourself?



MR. PEELER:  Gail.



MS. KARISH:  I think -- well, my feeling on what people will think is that I think they will do the math and they will divide one dollar by 20 and think it is five cents.  So that's any minutes after 20 minutes.  



I also share the concern about the super, because with the time restrictions, the hour restrictions, and the calls, because there are -- there is a lot of emphasis throughout the commercial that it is every day, every day, every day, every day.



But it is really only certain hours, Monday through Friday, and important hours during the day on Monday through Friday are excluded from the savings, and there is no indication on what happens when you don't fall within the specific perimeters of this offer.



MR. PEELER:  Rick.



MR. RODRIGUES:  Yes.  One of my problems with these types of ads is you are getting away from the idea of a per-minute rate, and now they are saying a 20-minute call will cost you one dollar, and that means -- and I think that any reasonable customer would expect that when he gets his bill for his 10-10 call, it will be one dollar, and there will not be any other charges added to it.



Because they are really focusing upon the point that you can call 20 minutes for one dollar, and I haven't counted the number of times that they have said it, but it must be about 3 or 4 times.  And this is one of the issues where -- and I don't know what the situation is with this company.  



But if they are including other charges in there, they need to state it, because they are not stating the USF charges and all those other type of charges.  But my expectation would be even when it comes to measuring your long-distance usage that I would only be paying one dollar if I am going to make a 20-minute call.



MR. PEELER:  Robert.



MR. RODRIGUES:  This ad is -- well, it poses some difficulties for me.  That is -- well, let's just -- you know, there are some private attorneys on this panel, and certainly there are in-house attorneys on this panel.  And in trying to advise your client what they should do here, the fact of the matter is that I think an advertiser ought to be able to advertise a feature or two of the product, that is, of their product.



I guess I get a little bit concerned -- and I haven't seen the super here, and I know it is a three-line super, but I get a little bit concerned about the limitations of the medium itself.  



That is, if it is a 15-second spot, or if it is a 30-second spot, and if the advertiser has indeed gone ahead and ensured that the super is quite visible and quite readable, I am not sure just what else can be done in order to keep 15-second spots and 30-second spots of that duration.



I think it becomes problematic here to say the least to the extent that we are really talking about encyclopedic treatment of products in advertising.  How do you do that and where is the appropriate balance?



MR. PEELER:  Jerry, and then Rick. 



MR. CERSALE:  Thanks.  Jerry Cerasale, DMA.  I agree with Robert, except for one real exception here.  That at least the thought is that it is a dollar for 20 minutes, and it is probably a flat rate of up to 20 minutes, it is a dollar.  And I think that is important to have that disclosed in here.



We want to get something that is material to an individual, to try and help them make a determination, and this is it.  There is no other call.  There is no other  mail piece.  There is no 800 or -- or excuse me, I am getting old here.  There is no toll-free number to call.  



I want to make an action that is going to get this billing started if I can act straight from the ad.  So I think that material -- that one is probably missing, and you have to know how long this is going to be up, and I think you do have to be aware of 15-second TV and 15-second radio spots, as far as what goes on here and looking at the medium.  But I think the minimum is missing on this one.



MR. PEELER:  John.  



MR. HOPKINS:  I would say that it is likely that this ad asks the super to do a little too much.  With the use of the word every day, it is really every night and on the weekends.  It is not throughout the day, and you only learn that when you see it in the super.



And a comment that Larry had made.  You don't know what the 21st minute will cost you.  It is just not there, and you presumably -- these are people who stay on the phone, presumably the people who are like this are people who stay on the phone a little bit longer and thus will probably spill over into the post-20 minute time frame.



MR. PEELER:  Marilyn and then Linda.



MS. SHOWALTER:  Well, that would be true only of the people who do stay on the phone a long time and who perceive this as --



MR. HOPKINS:  That's true.



MS. SHOWALTER:  -- a 20-minute unit.  But just an observation about what is reasonable to expect.  Is this a dollar for anything up to 20 minutes, or is this five cents a minute?



You know, if you go to the grocery store and you get two lemons for a dollar, we all know from having shopped for a long time that one lemon is going to cost 50 cents or 51 cents, or 2 for 99, and the lemon might be 50 cents.  But it generally is divisible.  



Now, whether there is or should be a different expectation with long-distance calls simply because that is how they have been advertised in the last fairly short period of time, I think, I don't know.  But it does I think cause some confusion when one industry fashions itself as having different expectations than other walks of life.



MR. STRICKLING:  What more could they have done in this ad do you think, Commissioner?  I mean, the word 20 minute, or the two words, 20 minutes, is used I think five times in each of the panels.  I mean, doesn't that leave the impression with people that this is a 20-minute product that you are buying?



MS. SHOWALTER:  I don't know.  I mean, certainly a 20-minute call is a long call, and so most calls are not 20 minutes by any means.  So I guess I don't know from this ad what it was.  



Now, I can guess from an ad like this, because -- well, actually, I don't know.



MR. STRICKLING:  Well, let's assume you were setting out to offer this as a product and you really wanted to be up front about it.  



MS. SHOWALTER:  I would say 20 minutes for a dollars, and five cents a minute.  One of the reasons it is a dollar is that it is a unit that we all know.  So seven cents a minute is different in a way, or five cents a minute is different conceptually to people than 20 minutes for a dollar.  It's just here is what you get for a dollar.



MR. STRICKLING:  Right.  So you are changing the product then?



MS. SHOWALTER:  Well, you are assuming that the product is 20 minutes for a dollar, and I am not sure it is from this ad.



MR. MATSON:  Assume it is.  It is easy -- since we don't have dial-around, but I am serious.



MS. SHOWALTER:  Well, I would say any call up to 20 minutes is one dollar, one minute, two minutes, or 20, if that is what is meant.



MR. PEELER:  Okay.  Briefly from Shelley and Linda, and then I want to move on to the next ad.



MR. STRICKLING:  I would disagree with Marilyn on just one little point.  I would just ask a client to say up to 20 minutes.  Those two little words aren't going to take much time and it makes it clearer.



MR. PEELER:  Linda.



MS. GOLODNER:  Just a simple thing.  I just wanted to say that full disclosure I don't think is encyclopedic, and that this ad obviously focuses on price, and we have quarters going through it, and you say the price so many times.  That price has to be accurate.



MR. PEELER:  Okay.  We have about 10 minutes left, and we haven't done direct marketing and we haven't done comparative advertising.  But if we go to example six, we get both.  Oh, we have plenty of time.  Sorry. 



So, Jerry, do you want to take a shot at this?



MR. CERSALE:  Number 6?  Okay.  Well, let's first look -- let me first make a statement on -- we have two pieces.  There is a direct marketing piece.  You have an envelope, and then you have what is inside.  We like to look at the envelope in one sense.  



I don't think you can say something that is -- you can't say anything that is false on the envelope, but the envelope is this for sale sign.  The sale sign on the window to get you to open the door, meaning open the envelope and then come on into the store.



So that is how I initially go through looking at this.  I think this -- I am not sure that this would be a piece that I would recommend to any of my companies to -- member companies to use, in the sense that it looks like it is something from the accounts receivable department with rate overpayment notice.



I think the rate overpayment notice and the immediate action is necessary, that is kind of puffery on the envelope.  But when you have the return address as accounts receivable, it puts a different note on the rate of payment notice.  



But anyway, we have opened it, and now when you open it, you have a nice chart and a graph, and I would generally say that comparative rates in some ways is a very good way to advertise.  It is difficult to know everyone's comparative rate, because everybody has different calling patterns.



But the chart itself, it has three different footnotes on it qualifying each rate that is in the charts, and some of them don't apply to the same time standards and so forth, and I just think that it is probably asking -- they have too much -- the exceptions are too great to help the rate comparison here, especially for me that the times don't match. 



The times in the columns is fairly difficult.  I would have told people to make a different rate chart here.  Also, I am not positive the 20 percent blend rate or whatever -- I am not sure if it is a blend rate that is in there in the disclosure for the Dash Company and also the 

X-Call.



So those are things that I think that raise some concerns, but the biggest one for me is that they don't appear to be comparing apples to apples here.  



MR. PEELER:  John.



MR. HOPKINS:  My reaction when I looked at this is that the envelope itself assumed sort of -- arguably misleadingly assumed a relationship with the consumer.  Rate overpayment notice, immediate action necessary, seems to suggest that there is some connection between the recipient of this piece and the sender.



And one would think that perhaps there is even a check inside.  Thus, you open it, and when you go through it, there are -- I mean, there are just gads of disclosures and too much stuff happening for I think the reasonable consumer to really get the message.  



We can probably talk for 10 or 15 minutes on this particular piece, but I won't go through all the comments that I had on it.  But I think once -- I think the envelope is sort of, you know, an important part of this piece, and not the DM itself, but the envelope gets people to open it up with the assumption that there is something inside.



MR. PEELER:  And so the envelope is a no-go, right?



MR. HOPKINS:  I think the envelope is problematic.



MR. PEELER:  Marilyn.



MS. SHOWALTER:  Well, in the box, it says eight cents.  Every call is just eight cents a minute.  But then if you look down below, it is actually 24 cents minimum.  So it is a three-minute minimum.   So really there is no time when a call would be eight cents.



MR. PEELER:  And I am not sure about my math, but I think if you added the 24 cents in, every one-minute call would be more expensive.



MS. SHOWALTER:  Well, the way I read it is a 

one-minute call would be 24 cents, and a two-minute call would be 24 cents, and a three-minute call would be 24 cents.  And after that a four-minute call would be an additional 8 cents, I think.  



But you would have to stop and ponder that fact, and it certainly is different from what is represented up above in the box.



MR. PEELER:  Shelley.



MR. LUSTIGMAN:  I want to defend the envelope a little bit.  You know, the problem is that you have to get people to open the mail, because most people would just throw it away.  Now, I think this is really just a clever way.  I don't think this is deceptive.  



There is nothing over here I think that is inherently deceptive, except that I am just curious.  This is a return address from AVCOM, and the offer is from a SupersonicTel USA.  So I am not sure if -- whether that was -- you know, what the connection between the two companies is.



But once you open it up -- I mean, it says -- it just -- action is necessary to ensure preferred service.  Well, that's just a clever way of saying open it up, and you open it up, and you can see very clearly that it is a comparison.



Once you open it up, I think there are a lot of problems as John and Marilyn were saying.  I would think that the three-minute minimum should be in the text of where it says every call is just eight cents a minute.  It should be right up there.  



And I do agree that the comparisons are somewhat of a problem.  But the envelope itself, I can't see that anybody would be too -- or should be too upset about that.



MR. PEELER:  Paul.



MR. STEIN:  Actually, I agree with Sheldon to a large degree on this one.  I think the accounts receivable is misleading, but I think the rate overpayment and immediate action to ensure preferred service, I think it is just basically a hokey advertisement that must people would see through.



But I do think that this is a problem.  I myself have received notices that look quite official from carriers.  One said you have not yet selected company X as your intralata toll provider.  And this was coming from my intralata toll provider, and it said immediate action necessary.  Call this number to complete your account.



And I think that kind of strategy is really misleading, and I think it really preys on people who are the most vulnerable to those kinds of pitches, and I would hope that the industry would, as industry best practice, and if not that, the FCC and/or the FTC, would step in to do something about those kinds of claims.



MR. PEELER:  Robert.



MR. RODRIGUES:  I am going to at this point let you move on.  



MR. PEELER:  Okay.  I was going to ask, though, one of the issues that came up this morning was the whole question of how current comparative rate claims have to be, and discarding for a moment the footnotes, and understanding the lead time for advertising, what is the view, in terms of how current the rate claims would have to be?  



Does anyone want to take a shot at that?  



Robert.



MR. RODRIGUES:  Well, I mean, I did hear Andrea Levine this morning talk in terms of 30 days.  That is, I think, a bit ambitious, particularly given what I think if you are in the industry.  You know, the lag times on some of the -- particularly these direct mail can be.



It is admittedly difficult for one to -- certainly for me to put an exact number of days on it when you are talking about stale rates.  Certainly rates do change frequently, but if indeed you have an effective date on the advertisement, and as long as you are -- you know, it is one thing to be out there talking about a rate that was effective 5 or 6 months ago.



I think though given the logistics of the business, I wouldn't be shocked by or necessarily outraged by an ad that was talking about rates out as far as 90 days.  That is, rates effective three months prior to when the person received the piece.



MR. PEELER:  Jerry.



MR. CERSALE:  Yeah.  The Postal Service alone takes sometimes 15 days to deliver this stuff, and so that a 30-day for direct mail, that's absolutely unreasonable.  And monthly magazines and so forth, if you have ads in there, the lead time on that is -- can be large, too.  



I think you have to assume when you look at this how long it takes to prepare stuff, and the advertiser would have had to ensure that the things were current at the time.  Robert might have an idea of putting dates in there, but I am not sure that you require that.  



But I think that is the way that you have to look at it.  I think no advertiser needs a lead time of six months, that's for sure.



MR. PEELER:  Paul.



MR. STRICKLING:  Before we leave this, I have a question for Marilyn, which is, how do you feel about the disclosure of state-to-state in this particular ad?  It is in the same typeface as every call, eight cents a minute.  Do you think that is adequate?



MS. SHOWALTER:  Well, you know, this is one of the dial-around, 10-10-88.  So, I think this would be -- this is something where you can get the state-to-state call service independent of the intrastate interlata service, I think.  So if that is the case, then these dial-arounds are less of a concern to us.



But if you are looking at -- if it did tie -- if this service ties to an in-state service, then I think it is insufficient, because it doesn't tell you anywhere that it is tied.  But I think this type isn't.



MR. PEELER:  You think this is -- that you can't call in-state on this dial-around?



MS. SHOWALTER:  You know --



MR. STRICKLING:  You can't dial anywhere if you dial this number, actually.  



MR. PEELER:  So don't rush out.



MS. SHOWALTER:  This is not picking your carrier, this service, and so that's why it is not --



MR. STRICKLING:  But if I call from Seattle to Spokane --



MS. SHOWALTER:  And do 10-10-88?



MR. STRICKLING:  And do 10-10-88 --



MR. PEELER:  In all odds, it would go through I would think.



MR. STRICKLING:  All go through?  What would I be billed at?



MS. SHOWALTER:  You got me.  I don't know.  If it is not eight cents, if it is anything other than eight cents, then I think it is misleading.



MR. PEELER:  Okay.  Would anybody disagree with that?



MR. CERSALE:  Yes.  It's got state-to-state in there, and I don't think it is misleading.  



MR. PEELER:  But it doesn't tell you how much you would be billed if you called in-state.



MR. CERSALE:  No, it doesn't, but it is asking you to dial this to go state-to-state.



MR. PEELER:  Okay.  Tim and then Shelley.



MS. SHOWALTER:  I think this is less of a concern because you can use this service only for state-to-state.  But unlike the other situation where you have to be signing up for both state-to-state and in-state at the same time.



MR. PHILLIPS:  I think I disagree in a limited sense that you are either going to confuse the consumer or deceive them, depending on -- I mean, I realize that this is a hypothetical -- but depending on what all state-to-state calls include, is that a limitation?  



I don't read it has a limitation here.  I read it as, hey, you can get all your state-to-state calls, but I think it also includes intrastate calls as well.



MR. PEELER:  Shelley.



MR. LUSTIGMAN:  I just think that the ad is clear on this point, that it is state-to-state, and to require a whole tariff to be set forth as to all of the different variations within the state and all other calls will really confuse the issue.



So, I think if you are clear that what it is, that it is state-to-state calls, you shouldn't have to include any other charges.



MR. PEELER:  Okay.  Before we leave this ad, there is one claim in here that John was probably alluding to when he said there were a number of problems with it.  But it says save up to 80 percent, and I think there is probably one comparison where you would save up to 80 percent.  



What about the use of the term "up to" in connection with savings claims?  Anybody want to address that?  Deborah?



MS. HAGAN:  Well, at least it states -- many of us have advertising regulations, and in Illinois you could not do that.  You have to give a range.  So for any other sector of the marketplace for advertising in our state, you have to give range of savings.  You cannot use the term "up to."  You have to give the highest and lowest.  



MR. PEELER:  Okay.  Moving along to ad number four.  Again, a direct mail ad, this time for Nickel Net.  And there are again some limitations on this offer.  



Robert, are you up, or --



MR. RODRIGUES:  Yeah, I think so.  Ad number four is arguably a significant problem, in that -- well, it is an interesting little fact pattern actually, because it -- certainly on the one hand, you could make an argument that, look, the envelope says Nickel Net.  



In fact, I think that nickel or five cents is probably repeated 4 or 5 or 6 times just on the envelope.  And then you go ahead and turn the page, and you see nickel and five cents all over the place here.  And indeed it is not until you get well into the piece, namely the third paragraph, where the zinger comes up and grabs you if you had continued to read this thing.



Namely, that this turns out to be a promo rate, and promo, not as telecom lawyers know it, which can be as long as a year or more, but when five cents Nickel Net says promo, they mean promo, because it is a 60-day promo.  



And so it is certainly very bothersome for that base reason.  I suppose there are advertising lawyers, however, that might say -- that might ignore, shall we say, a net impression theory.



And I would say, look, all the information that you need to make a choice with respect to this deal is here, and --



MR. STRICKLING:  Although the rate that you would get after 60 days isn't here, is it?



MR. RODRIGUES:  The rate isn't there at all certainly, but there certainly is a neat phone number, and the terms of the promo itself are set forth.  It just turns out that it is a terrible deal for most people, certainly in today's market, to go ahead and sign up on the basis of 60 days.  



Excuse me.  This is a dial-around.  It is a 

dial-around product, which may mitigate it somewhat, but indeed even with stickers themselves -- you know, stickers have a longer life span than 60 days on my phone, and five cents a minute anytime, it seems inevitable that what is going to happen beginning on day 61, unless the consumer isn't paying close attention to their bill.



MR. PEELER:  John.  



MR. HOPKINS:  Well, I think Bob's -- actually, his last comment touched on what I wanted to say, and Larry did, too; that you don't know what the rate is after 60 days.  But if anybody has ever put a sticker or have a relative put a sticker on the phone, you know that it is staying there beyond the 60 days, because you can't get those things off, and it says Nickel Net.



So I think this is another problem ad without additional disclosures. People sign up for calling plans beyond just 60 days, for pricing beyond 60 days.



MR. PEELER:  Shelley.        



MR. LUSTIGMAN:  I would have to agree that this is a problem ad.  I suppose if you really wanted to do this just for 60 days, you probably should have that statement in the first paragraph; that for the next 60 days you can have this special promotional rate. 



But the way it is now, I agree that it is a big problem.  But there are some other problems here.  The last paragraph, it says what about international rates?  What about them?  There is no indication as to what they are, or how much they are.  



And for $4.95, I can join the exclusive super global savings club.  I don't know what I would get when I sign up for that.  All I hear is that I get low discount rates and bonuses.  But there is absolutely no indication of what this is going to cost and what is available.  So, all in all, this ad becomes a big problem for those reasons.



MR. PEELER:  David.



MR. MATSON:  I do this for a living, reading things, and until I just read it for about the fifth time right now, I still am not clear what the next 60 days means, whether it means 60 days from the time that you sign up, or a 60-day promotion from the time it goes out, or how they track the 60 days.  



So, I guess that would -- and since it is a 

dial-around, I assume it can only be a 60-day promotion since I am not sure that they track people.  



Another issue is Nickel Net's own network.  I am not sure if Nickel Net -- if you meant for Nickel Net to have its own network, or whether that was some other statement, but that is something we usually get concerned about, people calling our network instead of their network for resellers.



MR. PEELER:  Okay.  It is a pretty clear decision on this one, I guess.  John.



MR. HOPKINS:  One further thing I would say.  Even if the rate beyond 60 days were disclosed, I think the sticker is still problematic.  It says Nickel Net to start with, and it says five cents a minute.  So, I think this is not an ad with a promotion that should be accompanied by a sticker.



MR. PEELER:  So what about without the name Nickel Net?  What if we change the name?



MR. HOPKINS:  If five cents a minute is still there, it is a problem.  If you go away from a price disclosure -- what I am concerned about is a continuing misrepresentation after 61 days.  Anybody can pick up that phone and use it thinking it is five cents.  



MR. PEELER:  Great.  



MR. GUZMAN:  Can I interject?  Wouldn't it be -- after the 60-day --



MR. PEELER:  You need the microphone.



MR. GUZMAN:  I have a question.  After the 60-day period, because you have got the five cents a minute commitment there, if a customer were to call after the 

60-day period, he would only be charged the nickel charge, because that is what the promotion says.  I guess I am kind of going off track here a little bit.



MR. HOPKINS:  But we don't know what the -- may I speak?



MR. PEELER:  Yes, John.



MR. HOPKINS:  We don't know what the rate is after 61 or 62 days, but what I was saying is that even it were disclosed to be 10 cents or 15 cents, the sticker -- the DM piece will be -- the direct mail piece will be thrown away, and the sticker will be put on the phone --



MR. GUZMAN:  That's what I was focusing on.  I am just saying that if a consumer looks at this on day 90 and makes a call, and he gets a bill, he should only have to pay the nickel rate though because of the advertisement in there to give a good example.



MR. PEELER:  Okay. I was just going to -- for all of you in the audience, we are also being listened to live over the Web, and we actually are starting to get comments, and one we got actually from San Francisco.  And it says we are currently -- this is with respect to example six.  



It says we are currently listening live, and perhaps envelopes with heavy sales pitches are obvious to educated consumers.  However, to limited English speakers or low-income persons who may want to save money, they are terribly misleading.  



And it was submitted by a consumer in San Francisco.  So, people are listening to what you are saying.



Jerry, you had one last comment here?



MR. CERSALE:  Yeah.  I wanted to comment on Sheldon's -- I think it was Sheldon's comment on the last paragraph, and what about international rates?  I am not sure that that's -- that is kind of -- I read this as you want information on international rates, call 800, because we have a club here.



I don't think it is as bad as Sheldon implied here.  This was looking at the 10-10-55, and then there is a switch if you are interested in the lower international rates, and there is a call.  There isn't a number that you do.  You have to call and get further information.



I am not sure that you have to go through all of the disclosure for that.  It is kind of a come on to the telephone call to get more information.



MR. PEELER:  Linda.



MS. GOLODNER:  I think you still have a problem with the name of the company, or the name of the promotion, Nickel Net.  It sounds like everything is going to be a nickel, no matter what you purchase.



MR. PEELER:  Marilyn.



MS. SHOWALTER:  Just a thought.  If the 60 days in fact starts ticking at some objective date, of a tariff date, or I don't know what, then these stickers could have an expiration date on them.



MR. PEELER:  Okay.  Let's move to the next ad in the series, example eight.  This is a television ad for directory assistance service, something that we haven't talked about yet.  



The ad offers a national directory assistance service for 99 cents, and says that once the operator finds the number, the caller can be connected to the number for free.  And then it has a disclosure that basic rates apply.



Linda, do you want to --



MS. GOLODNER:  Well, I was just wondering if they don't find out what you are looking for, does the 99 cents apply anyway, and what do they mean by we will connect you for free?  They will connect you, but it is not free.  You are going to be paying for the call.  And the superscript basic rates apply doesn't give any clue to how much that call is going to be.  



MR. PEELER:  And what about the use of this term basic rate as a disclosure?  Is that adequate?



MS. GOLODNER:  No, I think you have to know what the basic rate is.



MR. STRICKLING:  I mean, would most people just assume that they would go on their pre-prescribed carrier at those rates, or can you tell from the ad which carrier is even going to carry the call?



MS. GOLODNER:  No.



MR. PEELER:  Marilyn.  



MS. SHOWALTER:  I don't think the consumer has any idea, nor do I, as to what basic rate means in this context.



MR. PEELER:  And how would you interpret this ad; that you were going to be hooked up with your long-distance service or with another long-distance service to complete the call?



MR. LUSTIGMAN:  I think if I were the average consumer, I think I would have to pay 99 cents to get the information and get connected.  But then something else called the basic rate applies, and I wouldn't have a clue as to what that would be or from whom.



MR. PEELER:  Debbie.



MS. HAGAN:  Just to throw out, we have looked at these two in terms of is this equivalent to an MSRP in advertising law, and if so, can you actually use --



MR. PEELER:  Debbie, do you want to tell people what an MSRP is? 



MS. HAGAN:  In our state advertising regulations, and in the FTC's guides on advertising for deceptive pricing, you can't use a manufacturer's suggested retail price to make a savings claim.  And in fact, unless and in fact that is a price that is actually used, because you will have fictitious reference pricing, and you will have inflated savings.  



And in many of the marketing plans, particularly via telephone, this term is used, non-discounted, basic rates, and we are always working to see what the industry thinks that basic rates means for them; whether they believe that is a regular price at which the service is actually sold, or it is more of a manufacturer's suggested reference price.



MR. PEELER:  Robert.



MR. RODRIGUES:  I just wondered -- this is obviously a problem for any advertiser that wants to make a comparison to what amounts to dial-one rates, and basic rates -- well, I guess if you look it up in Newton's, you will -- gosh, oh, gee, there is a definition for basic rates.



However, what term do you use to communicate to consumers that we are talking here dial-one rates on which there is no question that there are millions of people on basic dial-one.  That is, versus on an OCP.  That is an optional calling plan, whatever the plan is.  



But in looking at this ad, I sort of struggled with trying to come up with a better phrase to identify dial-one service.  And I don't think dial-one is necessarily an improvement over basic rates.  



And you plug that into the fact that comparisons are frequently made by advertisers; that is, apples to orange comparisons to a basic rate.  How can you better communicate that to consumers, do you think?



MR. PEELER:  Jerry.



MR. CERSALE:  I agree with Robert.  I think basic rate is something that is a way that we have to be able to communicate it.  Here -- let me go right to this context here.  Here, which basic rate?  I mean, you can stay at a hotel and it says basic AT&T rates, basic Sprint rates, or whatever, apply to long-distance calls.



Here we don't have anything.  So on basic rates in this context -- or at least I think that is what Marilyn was saying.  I am not positive, and I don't want to put any words in your mouth, Marilyn.  But in this context, you don't know what basic rate means, because you don't even have a carrier basic rate to try to assume to apply it to.



So I think that I agree with you.  I don't know if there is anything other than basic, and I think basic is becoming the old standard non-plan rate is the way we look at it.  But I think you would need not just basic rate, because you don't know whose basic rate applies on this ad.



MR. PEELER:  Marilyn.



MS. SHOWALTER:  Well, I was trying to think of how else to say it, and possibly one way to say it is this charge is in addition to local or long-distance rates that you pay or that apply.  



I think that's what -- it is hard to know from this ad, but if what this is, is 99 cents on top of what you otherwise pay, then I think you can say it just that way.  I read the 99 cents as being finding out your phone number and connecting you.



MR. STRICKLING:  Right.  But I think if you read the ad literally, you are going to be carried to your destination by PhoneCom, not by the carrier you are used to dealing with.  And in fact I am sure the way the service is architected, that would be the case.  They don't put you back on your own carrier.



MS. SHOWALTER:  Well, if that is the case then, they have got to say what those rates are as well then.



MR. PEELER:  And I think what Robert was raising was whether there is a difference if you are making a comparative claim as opposed to your using the term basic rate to make a disclosure.  Is that what you were --



MR. RODRIGUES:  Yes.



MR. PEELER:  And I think that may be our next and last example.  



MR. CERSALE:  Number 5.



MR. PEELER:  Number 5, right.  And this an ad that promises 50 percent off of state-to-state calls, and 50 percent off of all state-to-state calls over 20 minutes. Again, this is a comparative ad, a print ad for a 

dial-around service.  



And I know that it has been a long panel, but could one of the ad reviewers take a crack at this?  



John.



MR. HOPKINS:  I'll take a shot.  



MR. PEELER:  We are keeping you busy this afternoon.  



MR. HOPKINS:  There is no disclosure to all of the less than 20 minute rate for calls from 7:00 p.m. to 7:00 a.m.  So you have gotten partial disclosure of what this plan is.  There is also no disclosure at all of the calls from 7:00 a.m. to 7:00 p.m., irrespective of the length or duration of the call.  



And we know that the vast majority of calls are probably less than 20 minutes.  So that is probably relevant information to people to hear.  The use of the word guaranteed is also -- falls -- there is no remedy that is identified.  There is nothing that -- people are not told what happens if they don't get what is promised.  



There are a number of other things.  I won't go into all of them, but probably the most prominent is that the 50 percent applies on calls of 20 minutes or more, but you really have to kind of follow that through this ad.  The 50 percent seems to be applying more generously if you read through this.  



And you don't know what the comparison is between the carrier, 10-10-33, and Dash, for less-than-20-minute calls.  It could be a penny, and that is a wide range to leave consumers to trip to.



MR. PEELER:  Marilyn.



MS. SHOWALTER:  Well, just following on that point, it says 50 percent off on all state-to-state calls, and it probably isn't all, or may not be all, depending on the length of the call.  But what I noticed on this one, and it is in print that I can barely make out, it says, "Excludes universal services fee."



And I didn't know -- well, maybe at least it says it excludes it, where maybe others don't mention that fact at all.  But really why not include it?  If there is going to be a charge for universal service, then why not say includes a universal service fee of, and say what it is.



MR. STRICKLING:  If I could just ask if anybody is surprised that the comparison is with the same company's own rates?  I mean, there is no comparison to anybody else's rates, except for the company that is making the offer.



MR. HOPKINS:  I read this as comparative, not monadic, but maybe I didn't read it correctly.



MR. PEELER:  I think some of the claims are monadically comparative, and some of them are 

across-the-board comparative.  And I think it raises, and I wanted to ask the panel, if we eliminate the 20-minute call issue and just look at comparing the dial-around service to the Dash rates, with the understanding that the Dash rates, or the Dash basic rates, does that raise issues?



MS. SHOWALTER:  How do you know this is Dash to begin with?  I didn't read it that way actually.  I just thought it was 10-10-33.



MR. HOPKINS:  I read this as 10-10-33 as a separate carrier than Dash.



MS. SHOWALTER:  Right.



MR. PEELER:  Right.  Right.  And if you look at the box and construe it as a comparison between a 10-10 number and a separate carrier or Dash, and a separate carrier or Dash's basic rate.  



David.



MR. MATSON:  I think this kind of goes to the kind of the apples and oranges.  I mean, I think that if Dash were a really large company with lots of customers on their basic rate, and those were the people that you were trying to attract to your program, it probably would be legitimate.



On the other hand, if it is a program that has been discontinued, but for instance the customers on it have been grandfathered, and there is only a few customers on there, but it happens to be Dash's highest prices, I would question whether it is a valid comparison at that point.



MR. PEELER:  Well, I think that concludes the review of the ads, and I want to thank the panel.  They have really done an excellent job, particularly the ad reviewers.  It has been a busy afternoon for you, and I hope you made all the right decisions.  



And I think that it illustrates the complexity of this advertising and the difficulty of reviewing it.  And now we have 15 minutes for questions from the audience or comments from the audience, and we have microphones on either side.  And if you could identify yourselves, and comment, or questions.



MR. FULLER:  Thank you very much.  My name is Tim Fuller, and I am the Executive Director of the Grey Panthers, a national organization pushing a hundred-thousand members now.  We have 50 chapters across the country, and my members are basically the activists, and I want to thank you for the opportunity to make a brief statement here.



You know the old statement, and as the old saying goes, if it sounds too good to be true, it probably is too good to be true.  I am here because I am concerned about an advertising campaign that is misleading and particularly troublesome to my members and other seniors.  The campaign is the five cents every day campaign of MCI.



MR. PEELER:  We are trying to keep this on a general level.



MR. FULLER:  My concern is specifically that campaigns such as this generally are misleading, and I am concerned that when campaigns of this nature advertise, for instance, that five cents available, it sounds as if it is 24 hours a day, when in fact it is only for part of the day.



And in that sense the second half, which is in very small print, is a rate of 25 cents a minute, which is five times that which would appear in the leading statement.  The concern I have is that you use advertisings of this nature generally, and you use personalities such as Michael Jordan, whose good name is attached to this.



So in this effort, I call on spokespersons generally of this area, and specifically this particular ad, to be more forthcoming and accurate in all aspects of its rate, and for that purpose, I want to thank you for this opportunity.  Thank you.



MR. PEELER:  Thank you for your comment.  



Robert, do you want to take --



MR. RODRIGUES:  I would like to go ahead and talk to the gentleman during the break, just because I am always distressed whenever I hear anybody that feels like they or their group hasn't received what they thought they signed up for.  



And in this regard, let me just start by saying that if one actually looks at the advertising and listens to the advertising, Michael Jordan of course says it is simply not five cents every day, but Michael, who is a good MCI customer, I'm sure, says that that is just five cents a minute every day and all weekend long.



And then you have the super that comes up as big as Montana, which goes ahead and sets forth the monthly fee and which reiterates the availability and the hours of availability.  So let me just stop right there and not take up any more time with that, but I would like to talk to that gentleman.



MR. PEELER:  Okay.  I am sure he would be happy to talk to you at the break.  Yes?



MS. WOODARD:  Yes.  My name is Gwendolyn Woodard, and I am with World Wide Education Consultants, and first of all, I would like to thank you for this forum today.  As a consumer, can I believe that any phone call that I make, whether the call is an interlata call or intralata call, will be charged to me based on minutes alone, or will distance come into play also?



Now, in the past, distance and time have been a factor when you make a telephone call.  So all of this discussion today has primarily been with just charges based on minutes, and distance has not come into play at all.



MR. PEELER:  John.



MR. HOPKINS:  In the past, it used to be that calls were mileage-sensitive and the time of day-sensitive.  But the plans that you will see advertised now -- and I can speak for AT&T -- that the service that we are advertising, AT&T one rate, seven cents, is a rate that applies 24 hours a day, seven days a week.  



There is a monthly fee of $5.95.  But if you picked AT&T for you to subscribe for your local toll service, that fee drops to $4.95.  It's a monthly fee.  But it doesn't matter if you are calling any particular distance.  That's the per-minute rate.  That is something that you might want to look into.



MR. PEELER:  Marilyn.  



MS. SHOWALTER:  Well, the irony is there is a reverse relationship.  Interstate, state-to-state calls are cheaper than your in-state calls, although in my state, Washington, a call across the state is quite a bit more expensive than a call north to south.  



A call east to west is more than north to south, and that is really because there is competition in the north to south intralata jurisdiction, and there isn't the same kind of competition because it is bundled with another service in that east-west range.



MR. PEELER:  So the answer is that distance is not an issue state-to-state, but it is an issue within states, in some states.



MS. WOODARD:  Okay.  Thank you.  



MR. CHESKISS:  My name is Joel Cheskiss, and I am with the Pennsylvania Office of Consumer Advocate.  Some of these plans are actually a good deal if you do call at certain times, and you do call state-to-state, and if you are a high-volume caller, then certainly the minimum monthly fee is not as hard to swallow.  



I think as a consumer it would probably be refreshing if someone did their advertising in that manner, and instead of trying to mud-sling, maybe they could say if you are a caller that calls in the evening, and calls 

out of state, and calls over $25 a month, then use our call, use our service.



If you don't meet those criteria, don't use our service.  I don't know if that is being naive, or if it doesn't make good business sense.  But it just seems to me that if you did take a more positive spin on this, you may gain more customers for the service that is good for them, and from a business perspective, you still may be able to make money off of them on some of your other services, or when by chance they make a mistake and do use the service during the non-opportune times.



I just wanted to hear from some of the panelists their perspective on a more positive advertising, because again, some of these services are good.



MR. PEELER:  David.



MR. MATSON:  Sprint has a lot of different plans and a lot of different programs.  When we advertise a lead promotion, for instance, and if we give all of the information that is relative, we usually do it in a way so that the consumers will understand whether it is in their best interests.



Because somebody may not spend $25 one month, but may spend it the next 2 or 3 months.  So it may be in their best interests to do that plan.  If they call and they want to find out all the plans, or if they want to call and tell us this is what I do every month, I spend a dollar, I call from Kansas City to Denver, I do it eight times a month, that's all I am really concerned about, we will put him on a plan that we feel after talking to them is the best plan for them, and as far as being positive, I think it is positive in the way we advertise, and we tell people the basic facts and let them make their own decision.



MR. PEELER:  Paul.



MR. STEIN:  Thanks.  Yes, I wanted to respond to David's last comment.  Part of the problem that we hear about from consumers is that even when they call the carrier to get more detail about what kind of a calling plan would be right for them based on their usage and how many minutes a month they make, the carriers are geared to sell the product of the week, the flavor of the week, so to speak.



We had someone in our office actually do a survey of long-distance carriers and told them specifically I use less than 30 minutes for long-distance calls every month.  And she was sold every time a more expensive plan that included a $5.95 or a $4.95 monthly fee, that in fact would not be as good a deal for her than some of the other plans that I know these carriers do offer.



There is a disconnect I think between the sales organizations and the pricing organization within these companies, and I think the companies can go a long way to addressing these problems by better educating their sales reps and getting their sales reps to be more sensitive to the individual needs of their customers.



MR. PEELER:  Thank you, Paul.



MR. MATSON:  Can I just respond to that?



MR. PEELER:  Sure.  



MR. MATSON:  I will be very brief.  You know, again, I think that people should keep in mind that 

long-distance carriers want to have customers that are with us for more than a month or for two months.  It is very expensive to get new customers.



We don't want our customers to turn.  The easiest way to lose a customer is to put them on a program that is far more expensive than what is warranted for that customer.  So it really is not in our interest -- and I can't speak for the other carriers, but I assume it is the case with them as well -- it is not in our interest to put them on a high plan that costs a lot of one month, and then lose them and then have to spend a lot of money to go out and get somebody else.



MR. PEELER:  Well, I think we ought to just continue with the comments.  



Joel.



MR. WINSTON:  I'm Joel Winston, and I am at the FTC, and I work for Lee as his deputy.  



(Discussion off the record.)



MR. WINSTON:  I think this has been a very enlightening discussion, and I am kind of struck by how widely diversion the views are between the members of the panel on some basic issues of how consumers interpret these advertisements.



And it strikes me, though, that to a large extent we are all kind of guessing at what consumers really take away from these things.  Did they really read the fine print disclosures?  Did they understand the state-to-state limitation?  Do they understand that there is a service fee attached to these things?



And we are all kind of guessing.  I am curious in particular with the business representatives here.  To what extent do you ever do any copy testing or other consumer surveys before you run the ads to find out are consumers understanding what they are getting, and do they read the disclosures, do they understand the limitations?



Or is it simply a case of you make your best judgment, and that ultimately if it is challenged someplace, then you do copy testing?



MR. PEELER:  Robert.



MR. RODRIGUES:  Well, I would just respond in this way, that we actually at MCI do frequent testing, and particularly when one of the points that we have found, which confirms an understanding on the part of the consumer as to the benefits, for example, of the plans which give the best rate for longer duration calls -- we actually find that there is at least something approximating 20-25 percent longer duration calls for persons using their services versus, say, dial-one customers, which -- and that is probably the best evidence that I have, that consumers at least that use the -- certainly the dial-long services, for which the best deal, of course, is the longer duration call, there appears to be an understanding there by virtue of their calling pattern and how they use those services.



MR. WINSTON:  I guess I am wondering if you ever do any actual copy testing, where you -- a mall intercept study, where you go to a shopping mall with the ad, and you show it to consumers, and then you ask them what do they understand about what is being offered here. 



MR. RODRIGUES:  There is -- I think I can speak generally, that there is an awful lot of testing that goes on with focus groups, as well as mall intercept kind of studies.  



And a broad range of things are being tested for, including whether or not consumers understand it, as well as whether or not they would use the product.  But it is a full gamut, and yes, there is a lot of it that goes on.



MR. PEELER:  Okay.  Thank you.  



MR. HOPKINS:  Joel, this is John Hopkins from AT&T.  WE also actually engage in consumer panel dialogue to see if consumers are getting the message.  Our understanding is that our service are liking what we have, and that's done on a regular basis.  I would assume that is done throughout the industry.  



MR. GUZMAN:  Can I interject just one point?



MR. PEELER:  Yes.



MR. GUZMAN:  Just one point here, and that is that I really think that there is some misunderstanding going on here, particularly with dial-arounds.  And what I want to point to is the large number of billing disputes out there that are based on some confusion about what you should be charged when you make a dial-around call.



It is not just in our state, in Texas, but it is the case -- and I think your experience with the FCC is also that.  So, I'm sure that there are these customer focus groups taking place, but I think basically we wouldn't have these many complaints out there if there wasn't this misunderstanding there about what you are being charged.



MR. PEELER:  Thank you, Rick.



MS. GREEN:  Hi, I'm Marcie Green, and I have a 

quick question for the group.  We have heard a lot of talk, and I think you know there is some agreement that there is confusion about state-to-state.  People don't know what they are being in-state, if it is different or the same.  



Would this group consider a disclaimer recognizing that a lot of marketing is -- with the words in-state rates vary, you know, and hopefully an 800 number or place to find those rates is adequate, or would that not be in your opinion right now an adequate disclosure?



MR. PEELER:  Well, I think that is a great question to sort of transition to the next panel, and we have a 15-minute break in between for people to sort of gather their thoughts.  The next panel is going to focus on solutions.  So it is a great wrap-up comment and question.  Thanks very much.  And again I want to thank the panel.  You have been terrific.  Thanks.



(Brief recess.)



MR. STRICKLING:  I think we may have one panelist who is finishing up an interview outside, but this thing has run like clockwork all day, and far be it from me to delay it.  So we are going to get started.  



I also would like to note that obviously the TV cameras are all gone, so it is time to get down to work.  And I also think there has been way too much agreement so far today, and so we will see what we can do to spike that up a little bit.  



This session is to address where we go from here.  What are the possible remedies or actions that might be taken either by industry or by industry in conjunction with some regulatory intervention?  With me to co-moderate this panel is Eileen Harrington, who is the Associate Director for Marketing Practices in the Bureau of Consumer Protection at the FTC. 



Welcome, Eileen.



MR. HARRINGTON:  Thank you, Larry.  I have a question to begin, and that is how many of the people from industry are ready to accept Lesley Fair as their personal savior?  Just something to think about.  



Larry, go ahead.



MR. STRICKLING:  I'm thinking.  Okay.  Well, obviously I think the interest in today's session is reflected in the direct involvement of a number of our commissioners, and the Chairman of the FTC is represented by the large contingent of press that have covered this event is reflected by all of you in the audience, reflects the fact that we have got an issue here.



And I think the public expects something to be done about it.  We have a wide range of ways to get at that, but I would like to open up today just by asking the question, you know, what is the right approach here?  Is it one of relying on industry self-regulation, or is this an area in which we require some form of intervention by regulatory or law enforcement authorities?  



And I guess I would ask Sam perhaps to start with his views on that. 



MR. SIMON:  Yes.  I think --



MR. HARRINGTON:  Sam, could you speak into the microphone.



MR. STRICKLING:  And even if I call on you by name, if it is your first time speaking, please identify yourself by your full name and what you do.



MR. SIMON:  I am Sam Simon, and I am here as Chairman of TRAC, the Telecommunications Research and Action Center.



I think both items -- TRAC actually wrote a letter to the FCC about 18 months ago when -- you know, roughly, plus or minus, and really excercised about what was the practice -- which was the practice in the -- which was you would get the mail, and call the Dime Line, and it was $4.95 a month, and the minimum three-minute call.



And they don't do that.  Others do.  But it is 18 months later.  I would assume that there is a lack of a sense of urgency associated with law enforcement in this area.  And while it is perceived that the harm for the individual consumer is relatively small.  It is something that you have heard from me before; every day, consumers are hurt.



Every day something is happening where people are being -- need some help.  I think there needs to be law enforcement associated with that today at the same time.  There also could be a lot done by industry self-regulation.



I think -- from my perspective, the essential dilemma is while we have a lot of harm going on, I am not a big fan of major structural industry rules in an area -- because I know the FTC held a forum a couple of years ago, where they were talking about what sort of rulemaking or even definitions, you know, standard definitions, in an industry where the products and services are so dynamically changing, I have trouble figuring all that out, and I understand the problem.  And so I would say that enforcement is a primary strategy, and not industry-wide regulation.  



But I would encourage you to be as aggressive as possible.  Not first quarter of next year.  Find out what is happening now, and show cause or put people in positions to justify what they are doing, and find out what is going on aggressively.



And I think you will see that some of the companies will then step up and begin to worry about what they are doing.



MR. STRICKLING:  Do you think, Sam, that the different agencies have the tools in place right now to do this, or does their need to be some new rulemaking or regulation or even legislation to get at this problem?



MR. SIMON:  I think you have the rules in place.  I think standard rules are there and can be done.  As far as I understand it, subject to being told I am wrong, which I am often, the FCC appears to be the necessary agency at this time, subject to our own, as I laid out this morning, the unique interpretation of the Federal Trade Act, saying arguably they have jurisdiction.



I think the Federal Trade Act needs to be changed so that both agencies have complete jurisdiction over the same set of players as far as I am concerned.  But at the moment as I understand it, the FCC would be the agency with legal authority to actually enforce, whereas the Federal Trade Commission -- you know, their jurisdiction would have to be at least litigated.  



So I think if I were to look for one thing immediately, I would definitely want the Federal Trade Act clarified so that the Federal Trade Commission could also be actively engaged in law enforcement.



MR. STRICKLING:  What do you see as the role of the states in that regard?



MR. SIMON:  Well, I think the states -- and I am hoping that states are even today looking at this -- and they may have also jurisdiction.  I guess it gets confusing if it is over -- and I may now be out of my depth.  I don't know whether conflicting jurisdictional issues.  



But I would hope that state consumer advocates on the panel, and state AGs, would also -- and I think you begin to get some concern.  I am hoping state AGs move rapidly in this area.  I know that they are looking at it, I know that they are interested in it.  



I don't know the problem when it becomes interstate.  You know, the interstate services versus the intrastate services, and if this Commission would have a different view.  



So, I am not the expert in that area, but I would hope that the states would be equally active on intrastate marketing.



MR. STRICKLING:  Okay.  All right.  Well, I think that lays it out pretty clear.  Sam says we need intervention by law enforcement agencies, and that's what it is going to take to fix the problem.  



Does everybody agree?  



Mike.  



MR. TRAVIESO:  Hi.  I am Mike Travieso, and I'm the Maryland People's Counsel, which means that I represent residential customers of utilities, including all the phone companies.  And I am here on behalf of NASUCA, which is the National Association of State Utility Consumer Advocates.  



I disagree a little bit with what Sam said, because he started out saying that he didn't think we needed to have new rules and/or regulations and/or agency standards.  And I think we have had a period of time during which, if there was going to be self-regulation, there would have been.



And the number of complaints have been growing substantially, and the confusion has been growing substantially, and I think the ads that you presented 

this morning, or this afternoon, are a clear indication that, at least with respect to ads, industry practices and 

self-regulation don't seem to be the answer.



MR. STRICKLING:  Well, I know they were very 

life-like, but in fact those were fake ads.



MR. TRAVIESO:  Well, I have a real one right here in front of me which comes from AT&T's website, and it is the part of their website which attempts to compare their rate plans with the dial-around services, and to show that their rate plans sometimes are better.



In this one, for example, they are comparing a 

10-minute per month usage with a dial-around plan, and this one has a $4.95 fixed fee.  And they had in the box for that company $5.65, and they have in the box for their company $1.50.  That's not actually what you would pay if you had AT&T's one-rate plan.  You would pay $3.00.



And I have had conversations with people at AT&T about this, and so far we have not made any progress.  So that is the sort of example, I think, of how there can be confusion, even in comparative advertising when there is a minimum.



The reason that it is $3.00 is that there is a $3.00 minimum usage as I understand it on every AT&T plan in existence.  So my sense is that there is some business reasons for why the ads are not necessarily as clear as they should be.  



And obviously if you make money on average usage, and you have certain business plans, you don't want every customer to be like the ones that Joel Cueskiss mentioned this morning.  You want to have a mix of customers so you can make a large profit on some that perhaps are in the wrong plan, and you may have a business practice that assumes that that is going to happen.



So I think we need to have some rules, and maybe industry would agree.  Maybe there could be a process of joint meetings and negotiations, including state advocates, and state regulators, and the FTC and FCC.  I would certainly include the consumer.



Some of the things I have read about -- the Calls Plan comes to mind, for example, which is a plan involving IFCs and local carriers which was filed with the FCC as the solution -- but the consumers were not involved in that discussion at all, and there are often times when business and regulators get together, and advocates, independent advocates, or state advocates, are left out of the process.

And I think they play a vital role because they have a more independent perspective.



Sometimes they have, if you will, a more radical perspective, and they can certainly add to the debate.  We could have, for example, not necessarily limits on the kind of advertising that can take place, but we could have disclosure of fixed fees.  



I don't think it is very difficult to have a 

voiceover that says there is a $4.95 fee that goes with this plan.  And if they don't want to agree to that, and if they want to put it in a little superscript that you can't read, then my view is that the FCC or somebody should say that you have to have a voiceover that's a $4.95 fee, or whatever it is because consumers are very confused and very angry about those fees.  



We have to have disclosures about surcharges, that there are other charges.  The FCC is in fact to some extent responsible for some of these other charges.  At least that is what the carriers say.



MR. STRICKLING:  Some of them say we will collect the money and keep it.



MR. TRAVIESO:  Yes, some do.  So these are the sort of things that I think are -- or you have a debate, and maybe if industry advocates and regulators can agree, that's terrific.  



But if you can't get the minimum, then you need to act, and I hope you don't compromise on what reasonable minimums are.



MR. STRICKLING:  So what I hear you saying is that you agree with Sam that there needs to be intervention by the enforcement authorities, but I also, I think, heard you raise the bid a little bit, and say there is a need for new rules in this area?



MR. TRAVIESO:  Yes, I think at least guidelines and perhaps rules so everybody is on the same playing field.  Maybe one of the reasons that some company doesn't want to say in its ad there is a $4.95 fee is because none of the other companies do.  But if they all had to, then we would eliminate that problem.



MR. STRICKLING:  And on a state perspective, Bill Gillis, how do you see it?



MR. GILLIS:  A couple of points.  One responding to the jurisdictional issue.  



I tend to not view these particular issues of truth in advertising, clarity of billing, consumer protection in general, as something that we should get too hung up on bright lines of jurisdiction, particularly during this transitional phase.



It is more important that we develop a cooperative federalist kind of a model and even versions within our state, for example, between the regulators and other enforcement entities.  And the reason for that being is that we have clear authority over billing practices for regulated companies, but as we competitively classify them or deregulate them, our ability to actually provide consumer protections decreases.



And it is really important that we have conversations and coordination with our counterparts, the state Attorney General's Office.  It is important that we have conversations with our federal counterparts, and a cooperative mode is probably the most important way of doing that.



With respect to the issue of disclosure standards, and I guess how prescriptive to be, I tend to be of the mind that we do need at least some level of enforceable disclosure standards, at this point, and I don't view that as unusual, because I look at other industries, like the financial industry.



The food labels are another example of standards that are established uniformly that help consumers make effective choices.  And there has been some movement of late with respect to electricity choice of providing standards of labels and information provided to consumers to help them make choices among alternative electricity products, including pricing aspects of that.



My view is that there is a role for at least some standard-setting to occur that should involve the cooperation of the industry and the regulators and the various consumer advocates together to do that.  And that is what helps the market work effectively and what helps consumers not be frustrated by the market.



MR. STRICKLING:  So you see a need for industry and the government to cooperate in this area.  



Let me turn to Robert McDowell from CompTel and get perhaps our first industry reaction to this.  



Rob?



MR. MCDOWELL:  Well, thank you, Larry.  I am Robert McDowell, Vice President and Assistant General Counsel of the Competitor Telecommunications Association, also known as CompTel.  We have over 350 corporate members, and about 188 of those are carriers of one form or another.



And by the way, CompTel has a zero tolerance policy for false and misleading advertising, slamming, cramming, and other illegal and unethical behavior, and that is codified in our bylaws.  And we would like to thank the FCC and the FTC for inviting us here today.



MR. HARRINGTON:  How do you sanction your members who do those things, Rob?



MR. MCDOWELL:  It is in the power of the board of directors to evict them from the association.  



MR. HARRINGTON:  Has the association ever done that?



MR. MCDOWELL:  We haven't, and we haven't had a member who has warranted that.  That has not come to the board's attention, but thank you for asking.  



But having said that, CompTel is happy to see the FCC and the FTC has not issued any MPRMs, promulgating or attempting to promulgate any new rules in this regard.



We have plenty of statutory and regulatory tools in the toolbox to address these problems, whether it is through Section 5 of the FCT Act, or Section 201 of the Communications Act.  And the FCC has held for years that long-distance is a competitive, a highly competitive industry, like any other. It could be the auto industry, or anything else, and we think it should be treated like any other.  Therefore, new and special rules are not needed at this time.  



Use the tools that you have.  Shine the light on the bad actors as you are doing in this context, but also other contexts, and use your bully pulpit.  



MR. STRICKLING:  Rob, could I just ask you ask 

to -- I mean, based on the discussion we had in the last panel, where -- I mean, there was a lot of agreement, but I think there was also a lot of disagreement that was registered about whether a particular ad was misleading or not.  



You don't think the industry would benefit from a little more definition of what is reasonable or not as opposed to just tossing it into the general enforcement language that we operate under, and Eileen operates under, that just refers to unreasonable practices?



MR. MCDOWELL:  Well, that actually leads me to 

the point I was just about to make, which is we do have a competitive environment, and actually consumers can vote with their feet.  Dial-around calls are usually a 

one-transaction item.



And you are only their customer until you can get them for the next call, attract them for the next call.  If they are unhappy with the service that they are receiving, or the price of the product, et cetera, then they go to another carrier.  We have hundreds of other long-distance carriers.  So we don't think new rules are needed, no, Larry.



MR. HARRINGTON:  Bob, let me ask a question about that point.  Do you think that it is really the case that consumers can vote with their feet if they don't know who the carrier is that is advertising the service, or if they don't -- well, let me ask that question first.  



Can they really vote with their feet if they don't know who it is that is advertising the service?



MR. MCDOWELL:  Well, I think with over 500 carriers, yes, they can vote with their feet.  If there is a brand name that one carrier is using, or maybe they are using multiple brand names, certainly they can go to a different brand name which might be another carrier.



MR. HARRINGTON:  What if it is all the same carrier and they don't know it?



MR. MCDOWELL:  Well, it is probably under some other rate plan as well.  But again, the FCC and the FTC have to ask the question or answer the question, is long-distance competitive?  The FCC has held for years that it is.



If it is now saying it is not, then we would like to see what your rationale is for that, and let's go from there.  



MR. STRICKLING:  But I guess I am puzzled by that, even though I live in the world of the telephone industry every day.  It seems to me that Eileen and the kinds of examples that we saw this morning of misleading advertising are from competitive industries as well.  



I am not sure how it is that just because an industry is competitive answers the question as to whether you can then assume all advertising either will be fair or at least there will be a remedy for a consumer who is taken by an ad.



MR. MCDOWELL:  I am not saying all advertising would be fair.  I am saying it is a competitive industry, and like any other competitive industry, just like in the other industries you illustrated, and the FTC, and the FCC certainly has ample legal tools to attack those who are deceptive in their advertising, just like we do in any other industry, that this is not exceptional in that regard.



MR. STRICKLING:  Linda, you have your card turned up.



MS. GOLODNER:  I don't think we would be here today if there wasn't a problem, and I believe consumers don't know what the offer is that is being presented in the ads, and the excuse that everybody else is doing it, and that there is a lot of competition out there is no excuse to have misleading presentations in advertisements.



If we look at the FTC test of clear and conspicuous disclosure of information, these ads don't cut it.  There is misrepresentation and omissions throughout the ads.  And self-restraint isn't working.  I think that the FTC has to come up with some tough, tough guidelines that will sunset and go into rules and regulations if the industry doesn't comply.  



MR. STRICKLING:  Okay.  Jeff Kramer.



MR. KRAMER:  Thank you.  Jeff Kramer with AARP.  We fell short at least at this moment of asking for an MPRM, but we do agree with Commissioner Gillis and with Mike that we really think that something needs to be done, and perhaps it needs to be, and we believe it needs to be, a group of industry representatives, consumer advocates, state and federal officials.  



I don't know if Chairman Kennard's initiative, the market-sensitive initiative, is the right vehicle for that.  Perhaps.  I don't know.  But there is just a lot of problems out there.  First of all, to answer the question that went unanswered from the last panel about whether it should say, you know, in-state rates vary, we think that is real important, at least for our membership, because we think that is one of the big deceptive problems with these ads.  For most consumers, at least of AARP's age, they look at long-distance as one word.  It is just one kind of term, not intrastate and interstate.



And so we think the real problem is they think they are calling from Fairfax to Richmond, and it is a 

long-distance call, and when they get their bills and they find out that is really not the case at all.  



So those kind of things need to be disclosed, and we believe that the industry itself is not going to do that without some kind of pressure being put on them.



MR. STRICKLING:  Okay.  It seems to me, industry members, the glove has been thrown down here that you can't self-regulate yourselves.  Does anyone want to defend themselves on this?  You agree?  Okay.  



No, John, go ahead.



MR. HOPKINS:  My reaction is -- my name is John Hopkins of AT&T.  My reaction in listening to this is that one enforcement proceeding, or two enforcement proceedings, may bring about a finding that a particular ad is deceptive or misleading.  



But I don't know other than in an interim effect what it will have in terms of getting principles and guidelines and some kind of code of good practice throughout the industry, the long-distance industry, for advertising.



As we stand here today, AT&T will be willing to -- *****and apply, and vigorously enforced by the FCC, and --



MR. STRICKLING:  Well, I guess we should get together afterwards.  Maybe we will see who else wants to join you.  I guess Sam's not.  He is the tough cop today.   Let me call on Robert Rodrigues.



MR. RODRIGUES:  Well, let me just ask just a couple of questions in terms of when you get to --



MR. STRICKLING:  Excuse me, I think we ask the questions.  If not, all right.  Go ahead.



MR. RODRIGUES:  There seems to be -- and I do want to get down to the nitty-gritty.  I mean, we have heard a lot today about audio disclosures, and a presumption that superscripts are clearly inferior.  And I guess that sort of thing concerns me, in that in terms of disclosing to consumers. 



For example, a monthly fee.  Right now certainly in the advertising that we do, and that I am generally familiar with, monthly fees do appear in supers.  There is no question about it.  We like to think -- and I think if you go ahead and take a look at our advertising, that when we go ahead and disclose a monthly fee, that it is there very visible on the screen.



I don't think that, for example, by going to necessarily a rule in which -- well, you put that sort of thing in audio in each case, that individual consumers are going to be necessarily well-served by that approach.  



I mean, I am concerned about, in other words, just generalizations and some prejudices with regard to what is it going to take for consumers to be informed.  In part, what it is clearly going to take is consumers that go ahead and take on the challenge of looking at those advertisements and asking some questions themselves, and picking up the phone.  That is, for that 800 number.



There has to be some responsibility there because otherwise I think advertising may become sort of an exercise in simply a listing of each and every term and condition, and we know that is not advertising.  



MR. HARRINGTON:  Robert, you know, I think that I would like to echo what Chairman Pitofsky said this morning though about his wish that this industry become one that is engaged in a race to the top rather than a race to the bottom.  



Generally in advertising law, it is I would say well settled that mouse print won't do.  And in addition as Lesley pointed out, price is a presumptively material term.  So our view would be that certainly a super should not include every single element of an offer of the plan, but price is the most material element, and mouse print won't do.



I don't think that anyone from the FTC or the FCC would be here as a proponent of advertisements that include the whole tariff in them.  Someone suggested that earlier.  But I think what we are looking for is some acknowledgement that mouse print won't do and price is material.



And so if the industry proposes that self-regulation should be considered, at least in this kind of setting for that to be a creditable proposition, I think there needs to be some acknowledgement of the fact that there is a problem, and that it runs through many of the ads.  Not just your company's, but all of your competitor's companies.



MR. RODRIGUES:  Eileen, though, I would like to show you -- I would like to put up side-by-side for you a super that is at 23-24 scan lines well done, versus so- called mouse print.  If members -- that is, people know how to do good supers, and that includes MCI.



And I think we do -- I think we have to disclose some of that information in supers.  They are very, very readable.  I will hasten to add that when you say mouse print, I do see ads every day in a variety of industries in which you couldn't possibly read the supers, and that may be today even in the auto leasing context, where something scrolls by and you really can't even read it.



But when I say super, I am talking about as I said, something on the order of 23-24 scan lines, which is very readable, and which I think, Eileen, that I could -- that I may be able to persuade you that indeed it looks like something other than mouse printing.  It is very readable up there.  



MR. MCDOWELL:  And, Larry, actually if I could jump in on that, too.  



MR. STRICKLING:  Introduce yourself.



MR. MCDOWELL:  Robert McDowell again from CompTel. It sounds, Eileen, that you might have your finger on something, but it is not necessarily unique to the long-distance industry I think as Mr. Rodrigues was saying.  That if we need to review the concept of mouse print and what that is, then we need to look at that across industry lines, and not just the long-distance industry, but maybe include that in some other analysis that you are doing.



But the point that I was trying to make earlier is that it is a competitive industry, just like the auto industry, or others, and if you are having mouse print problems in long-distance you feel, then perhaps you also need to look at that across industry lines.



MR. STRICKLING:  After having heard the offers of perhaps some industry negotiations, are you still steadfast that we don't need any new rules or guidelines?



MR. MCDOWELL:  No, I don't think we do need any new rules.  I think you have plenty of legal tools in your tool box.  



MR. STRICKLING:  What about the offer of perhaps some industry and consumer group, and government negotiations, to come up with some guidelines?



MR. MCDOWELL:  CompTel would be happy to sit down, and -- you know, if it is the beginning of a constructive forum like that, we would be happy to sit down with everybody to talk about that.  We believe in a lot of private sector solutions, whether it is this problem or the slamming problem.



MR. STRICKLING:  Richard Bartel.



MR. BARTEL:  I guess a lot of other people had their signs up, but I will go ahead and --



MR. STRICKLING:  That's okay.  There aren't any rules here.  We need the guidelines first.



MR. BARTEL:  I guess you are right.  I would like to say that I think that many people who have spoken are correct, that there has to be some standard definitions, and in the concept of the meeting of the minds between the consumer and the provider, there has to be terms defined.



And technology is moving very quickly, where we are no longer in the cents per minute for a voice kind of environment.  Technology integration of voice data on the Internet and so forth, demands I think that we go to a standard telecommunications unit.



And that that be defined as the base line of one unit equals one voice, channel one, plain old telephones, a call of 56K essentially is what it is.  And we start by defining what it is the commodity we are selling, and specifically, so that the consumer is not confused about what they are buying, and can actually choose to use that unit in either a voice call or a data call, or whatever else it is that they are doing with the telecommunications companies.



I believe also that in the meantime that there can be some solutions with no monthly fee, carrier neutral, lease cost routing portals, so that the consumer can simply call one number and be assured by paying some small premium that there would be a least cost routing done for them, and they don't have to wade through all the advertising.



MR. STRICKLING:  And who would supply this or who would require this?



MR. BARTEL:  It wouldn't be required.  It would be market driven.  



MR. STRICKLING:  Oh, okay.



MR. BARTEL:  One that I am aware of and involved in promoting starting next year is 555-1010, which it will be called and it will be a least cost routing carrier neutral system.  Technology disclosure solutions are also available.



The Alliance for Telecommunications Industry Solutions will be having an NIIF meeting in San Antonio on December 6th, and they will be asked to develop a solution where real time when you make the call, that you are given a signal back that tells you what the rate is that you are going to be paying for that call even before the call starts.



There is technology that can ping off a bip for every dollar you spend during the call, that only you the caller hears, and not the person that you are talking to.  There is also a need for legal remedies for the consumer, and that is some sort of private right-of-action, or rebuttable presumption in favor of the consumer in favor of all charges in excess of what was the most prominently advertised rate.



And I think that would then -- once that starts to operate, you will find that the microprint, or was it mouse print, will no longer be an issue.  The carriers will be driven by the market to increase their mouse print to a larger size in order to defeat that presumption.  Those are the four areas that I wanted to speak about.



MR. STRICKLING:  Vince Sandusky, you have had your card up a while.



MR. SANDUSKY:  Thank you.  I am Vince Sandusky, and I am President of the American Public Communications Council.  I have been -- I was very glad to hear Richard's comments about the technologies solutions that may exist, because the other commentors have focused on advertising, and advertising practices.  



But really when it gets right down to it, we are talking about consumers, luring consumers or enticing consumers to purchase a service, and then they get a surprise 30 days or 45 days later on their phone bill to find out that they have got a surprise.  That's not what they thought they bought.



Their charges were higher or certainly different.  So the solutions that need to be looking at is how do you  prevent that.  What can you do to incent the differences so that you don't have that consumer dissatisfaction and full information.



But the FCC has a great model for this that they have already worked the pay phone industry, and the operator services industries.  When an operator service call is made from the pay phone, essentially the away from home calling market, they require disclosure, with two key strokes at the keypad to get the rate for the call prior to the call being connected, and prior to any charges being incurred by the consumer.



It has resulted in a dramatic decrease in rates, a dramatic decrease in the number of complaints seen by the Commission.  And it is a solution.  It is a market-driven solution.  It allowed consumers immediately to vote with their feet, and vote with their pocketbook, in terms of what service they will or will not be able to use.



And that market solution has certainly spawned other alternative or competing strategies, or calling products, to make the calls more economical there.  So I would wholeheartedly endorse and support the notions that there are some real practical, real time technology driven solutions that will solve the ultimate problem of a consumer purchasing something where he was not fully aware of the price, or terms, or conditions of that purchase.



MR. HARRINGTON:  I would just observe, Larry, that those are indeed exciting alternatives on the horizon.  Of course, if the advertising is deceptive and misleading, that is still a big problem, and I think that everyone would agree with that proposition.



MR. STRICKLING:  Sam.



MR. SIMON:  I wanted to quickly come back to Mike and say I don't think we disagree.  I want to clarify if it was misunderstood, and refer back to my testimony.  I think there is some simple things that are urgently needed to be done.  



I mentioned actually some sort of standard formula for when you use a per minute rate statement.  I mean, it ought to be easy enough to come up with a standard.  If it is five cents a minute, or 10, or if they use a per minute rate, it ought to be according to some sort of formula that you guys come up with, or people agree on, that incorporates in my view the monthly fee.



I think there is room for some standards, voluntary if possible, immediately.  But I also think you would get those standards by litigation and by enforcement.  By being an aggressive enforcement agency, that you can ultimately announce what you are going to sue on and what you aren't, and when you do that, people begin to get the rules.



I get very concerned about a set of procedures that are going to extend any or freeze enforcement, delay action, that -- where you say, well, we are out talking, and we are going to try and figure it out.  We have to make sure GM does it first before the phone company does it.  I think it is ridiculous.  



It is just a delaying tactic, and I think that that is not even a fair comment or helpful, let's put it that way.



MR. STRICKLING:  Right.



MR. SIMON:  So I do think there are a number of things now that can be acted on, and I think most reasonable people will agree on.  And then finally the point where I was trying to express concern.  I do agree that technology is going to change both the offerings and how information is disclosed.



I think they are challenging issues for which there is no immediate -- it is not to me presumptive that because you get something whispered in your ear, the fact that you don't know you are going to be hit with $5.95 at the end of the month on top of that, that that solves anything.



And so in fact least cost routing is problematic in this environment, because I think it is not what the cost of the call is, it is what you pay at the end of the month that consumers are concerned about.  So, you know, those are issues that still have to be dealt with. 



But I want to come back and reiterate my urge on enforcement aggressiveness on the part -- I think the basics, the 101's out there that are the problem, ought to and can be dealt with immediately, and we ought not have to wait for other things.



MR. STRICKLING:  To the extent that you are looking at some form of regulation, or guidelines -- I mean, there has been a lot of talk today surrounding the minute of use charges.  Now, that is the way that people charge today, but tomorrow it could be totally different.



And do you see a problem with chasing the minute of use problem when it may all change in a month or two, or a year or two, to some other form?  A flat rate.  We are starting to see that already in the wireless side of things, and I think we could certainly expect to see it as bundling becomes more prevalent on the more traditional telephone side.



MR. SIMON:  As I mentioned in my comments, and I agree that those are emerging problems.  My concern is that they are not a reason for not doing anything.  I think that -- you know, I don't know what the speed of regulation is today.  It has been 20 years since I was at the Federal Trade Commission.



I would like to think that it has been 18 months.  I mean, had we acted early on, on the complaint that had been filed, we could have saved consumers a lot of money.  I think even if it only lasted to January of next year -- I mean, I personally -- I would expect to see movement away from the price per minute by as early as next year.



And all sorts of new and innovative packaging, but that's why I would end up that you guys need to staff up. Both agencies need to staff up and be prepared to act, and understand what is happening, and act reasonably quickly around these new things when there are problems that do exist.



I don't want you to discourage innovation and new packaging, but I also think that when there are basic problems out there, let's not take 18 months just sitting and talking about them.



MR. HARRINGTON:  Well --



MR. STRICKLING:  Go ahead.



MR. HARRINGTON:  I would observe that one of the strengths of Section 5 of the FTC Act is that it is very flexible, and as we heard this morning, these claims in advertisements need to be looked at on a per advertisement basis.  What is the claim that is being made.



So as far as we are concerned, it doesn't matter whether we are talking about per minute or per some other unit.  Price is material, and we need to look at the totality of the advertisement, understand what consumers are taking away in terms of claims, and make a determination about whether those are deceptive.



MR. SIMON:  Right.  But what is it telling?  Is it a minute or is it a month's worth of service?



MR. HARRINGTON:  Well, you look at the ad.  But what I am saying, Sam, is that I hear the concern there, but I think that we have a sufficiently elastic law and standard to deal with whatever it is that is being sold.



MR. TRAVIESO:  I have a concern.  Mike Travieso again from NASUCA.  I guess I have a concern with the case by case, or ad by ad, type of enforcement.  It is not very efficient, and it really doesn't do what I think what most consumers want done, which is put them in a position where they can actually properly function in a competitive market.



Now, the economists say that a perfectly competitive market assumes a perfectly informed consumer.  So I don't think anything that we are saying here today or that I have been saying here today is inconsistent with a competitive market.



And in fact it is consistent with a competitive market, because carriers should be selling a product or a service, and if they can't compete on their product, or their service, or their price, clearly disclose, clearly available to the consumer, then maybe they should go out of business.  



In terms of the things that the consumer needs to know, I am not really wed to a per minute kind of standard.  I think what a consumer needs to know is if you are buying a bundle of services and it is $25, and that's it.  It is $25 and you get these three services.



If they want to allocate them to Internet, long-distance, and local, let them.  If they don't want to allocate it, they don't have to.  But the consumer needs to know.  It costs $25 and that's all it costs.  



If somebody else wants to market with a $5.00 monthly fee, and a 10 cents per minute rate, fine.  Let them market that way.  But the consumer needs to know that the product is $5.00, no matter what your usage is, and 10 cents a minute.  



If somebody else wants to market no fee and 12 cents a minute, let them market that way, because there will be a lot of consumers who will pick that plan.  But right now we don't have a consumer able to make a choice between the various products that are being offered, because they don't understand what the products are.  



So I would call on the government as a solution in this instance, and not as the problem, to actually say -- whether it is voluntary or whether it is mandatory -- you need to tell the consumer what it is you are selling, and how much it costs, and clearly disclose all of the prices associated with your products.



And then let the consumer say I am a low volume user.  I will pay a higher percent price.  I am a high volume user.  I will get the $5.00 plan.  Or I am an Internet freak, and I will get all of them.



MR. STRICKLING:  In terms of the vehicle to get there, how do you feel about the idea of the industry negotiations with consumer and government representation, as opposed to just the rule makers going off and writing some rules?



MR. TRAVIESO:  Well, I would be, I guess, a little different from Sam here.  I mean, I would be willing to engage in some negotiations, but I don't think it should take very long.  I mean, to me, most of these are no-brainers to me, and if you can't --



MR. STRICKLING:  Turn in your draft tomorrow.



MR. TRAVIESO:  If you can't get a consent or an agreement on some really basic fundamental disclosures from the industry in a very short period of time, then it is pretty clear that we are not going to go anywhere.  



MR. STRICKLING:  Sprint.  David Matson.  



MR. MATSON:  At some risk, I would kind of like to ask a question of the consumer advocates as to what if any responsibility consumers have.  And, for instance, one of the examples we used earlier today was a pre-advertisement.



It was example number two, in which the monthly fee was at the bottom in a disclaimer, and I think there could be reasonable debate about whether it is large enough, or too large, or too small.  



But the question is that if it is in a print advertisement does a consumer have the responsibility to read the advertisement in its entirety even if the size of the print may be different between different aspects of it?



MR. TRAVIESO:  I will answer that if you want me to.



MR. MATSON:  Okay.  Sure.  I mean, yes, that's why I asked it.



MR. TRAVIESO:  I think that consumers have responsibility to read the ads and to be informed.  But if the ad is misleading, or the print is too small, or the offer is unintelligible, then I think we need to do something about it.  



So I am not suggesting that we need to overdisclose.  I am suggesting that the basic elements of the offer -- you know, is it a 60 day offer, and how much does it cost, and what are the fees, and what other services do you get, and how much do they cost.  And what don't you get.



I mean, those are the kinds of things that we talked about when we were discussing the ads.  They need to be disclosed.  And then I think, given the proper information, a well-educated, well-informed consumer can make a choice.



MR. STRICKLING:  Debra Hagan from Illinois.  How would you answer David's question?  What is the responsibility of the consumer in all of this?  Go ahead.



MS. HAGAN:  Let me first say that I represent the Illinois Attorney General's Office, and there are approximately 10 other States represented through the Attorney General's Offices.  And as a preliminary, we do view the States as having jurisdiction.  



Clearly we have jurisdiction over advertising coming into our State under our State consumer frauds statutes.  And that we are seeing complaints from consumers, both into our offices and into our PUCs, that wherein consumers are confused, mislead, about the terms of their plans.



And that would be the standard.  We are going to look to the law, and what the law requires in terms of proper disclosures and an anonymous leading ad.  And we certainly came here today because we are concerned about the current advertising campaign, and our reviewing it.



MR. STRICKLING:  What about -- what do you think is the responsibility of the consumer in all of this, David's question?



MS. HAGAN:  Well, like I said, I think as regulators, our role is to review consumer complaints, see what consumers take away from the ad, and see if in fact we think the ad has violated the law.  And we all have consumer case law as to what the standard is for how a consumer is mislead.  So, we would apply the law.  



MR. STRICKLING:  Jeff, do you want to add something?



MR. KRAMER:  Sure.  Jeff Kramer, AARP.  Yeah, we think obviously consumers have a heavy burden.  They need to look at the ads and make choices, but the problem here is, at least for our membership, based on a survey that we did last year, 74 percent of our members are still on AT&T's basic rate.  



So they are just starting to get into the competitive marketplace.  It is hard for us to advise them.  It is hard for them to make decisions when this information isn't clear to them.  So they start to venture out into the marketplace, and choose a dial-around number thinking they are going to get a deal, and they get smacked.  



So they go right back away from the marketplace.  It hurts you guys.  It hurts consumers, and it hurts everyone if this stuff is not standardized or made clear to consumers in these ads.



MR. SIMON:  Can I just briefly --



MR. STRICKLING:  Sure.



MR. SIMON:  Obviously consumers, quote, have a responsibility.  The flip side of that is that these are national markets.  If hundreds of thousands of consumers are complaining being mislead, that's enough for me.  You know, they are not all idiots.  If it is a result -- I mean, yes, they should read.



Yes, we all make mistakes, but there is two things.  One, there is the effect.  If large numbers of consumers are in fact confused and making decisions incorrectly, then something is wrong.  I think that itself tells you something.



Secondly, as I mentioned this morning that I find very problematic about this situation, the cost benefit issue.  Does it take you $2.00 worth of time to make a five cent call or to figure it out.  So you can't -- you know, the cost of making -- of reading and understanding has to be proportionate to the value of the product being involved. 



So if we have disclosures that are so detailed and so small, and so complicated that people just don't understand or will not spend the time, I don't think it is fair to point the finger at the consumer and say, well, you really should have spent it, spent more time.



In other words -- so I have a problem with just pure disclosure.  But just to list the stuff doesn't solve the problem.  It doesn't communicate it, and we now have to get into the issue of impression and what is effectively being communicated by the information.



And it is usually that big five cent a minute, and if they look at it, and look at it, it is what people -- and so I do get a bit agitated about -- well, it is the consumer's fault.  If they had just read it, they would have figured it out.  



MR. MATSON:  Well, first of all, I hope that you didn't interpret my question as a comment on or a bust to consumers.  I mean, I think it is a legitimate question to ask if we are trying to work through some of these issues as to whether or not, for instance, in a print advertisement, if it is your position that everything in the print ad has to be exactly the same size, or whether there can be differences of size, and there is still a responsibility on the reader to actually read it.  And if they have questions after reading it, call and ask a service representative.



MR. TRAVIESO:  Let me just real quickly respond to the call and ask a service representative.  This will take just one second.  I was on the phone yesterday with both Sprint and AT&T on their 1-800 customer service lines, and I got cut off several times.



I have to wait five minutes, and I never got a person, and I am an advocate, and I know how to do this.  It is very, very difficult, and the excuse given was our new products have produced such a volume of cars that we can't answer your call. 



I was sort of laughing and wondering whether the new products were these ones that were causing all the confusion.



MR. SIMON:  And when you get through the odds are that the person at the other end will not be able to help you, and provide you accurate information.  We just went through the process of doing a new dial-around, and I have to tell you that 50 percent of the discussions with the customer service reps from the dial-around companies simply didn't understand their own product.



MR. STRICKLING:  Let me get some others into this debate.  



MR. STEIMEL:   Larry, I would like to follow on to the general issue here.



MR. STEIMEL:  It seems like --



MR. STRICKLING:  Could you identify yourself.



MR. STEIMEL:  Yes, Walt Steimel, Hunton and Williams, representing Pilgrim Telephone.  We kind of looked at the continuum between self-regulation and government regulation, and outlined some of our thoughts on the document that we left on the table.



But in doing that, I think that we would agree with Mike and NASUCA that there are some general guidelines necessary here.  That there is a need for a level playing field.  



That if you don't have a level playing field and some basic guidelines, you will have situations where one carrier says, well, I am going to go ahead and do this because mu competitors are doing this, and there is nothing generally preventing all of us from moving forward.



And it is not as though the FCC has not adopted guidelines in the past.  They have a truth in billing, and they have NATAHSA, and they have the IXC calling card practice proceeding 9277, and pay phones that are now looking at that in PPP.



So it is not like that there is not precedent for doing this.  But there is an additional reason, I think, that the guidelines are necessary.  And that is there is a problem with consumer protection.  There is a loophole when you are looking at common carriers and consumer protection.



Richard Bartel mentioned that there should be a private right of action for parties, but in fact because of the Maislen Doctrine, there can be no private right of action.  



And in taking the Maislen Doctrine, at least the Second, Fourth, and Eleventh Circuits have said that in cases of fraud, whether it is fraudulent advertising, or misrepresentation, or rates, the consumer must still pay the tariff rate.



So as long as we have tariffs in effect, there is -- you are precluded from ever getting any redress back to the consumers for fraudulent advertising.  In some other representational capacities, I have represented customers -- especially business customers, who have been approached by different long-distance carriers, saying move over to us, and you will get these rates.



You will sign a letter of agreement, and that letter of agreement is never entered into a tariff.  And later when they are presented with a bill that is based on the tariff rates, there is no way for us to go back and get the rate that was promised.  The client is stuck with the tariff rate.



So I think because of that Maislen problem, there needs to be -- the agencies need to define some other way to address that, and there is also the jurisdictional overlap difficulties, the 45(a)(2) exclusion, and the Federal Trade Commission Act, where it is not clear when and where Federal Trade Commission regulations might apply to common carriers.



And that's where I think the FCC and the FTC could work together to come up with some general guidelines for the industry, and then help close this non -- this jurisdictional inability to have a private right of action or redress for consumers.  



MR. STRICKLING:  Thanks, Walt.  As you know, we have been trying to eliminate tariffs here for the interstate carriers, and we look forward to your friend of the court brief in support of that at the D.C. Circuit after the first of the year.  Robert McDowell.



MR. MCDOWELL:  Well, I think the watchword of the day again is enforcement.  Certainly there is a lot of angst here, and I think perhaps the way to go is to, number one, start a dialogue as we are doing today amongst consumer groups, and the industry, and the government, with their advice and counsel.



But at the same time, in those egregious cases, bring some enforcement actions under the laws that you already have.  That will help define what is misleading and what is not.  If you all have a good case to make, and it is a clear order, let's see what it says and go from there.



MR. STRICKLING:  Let me get a couple of people that haven't spoken up as much.  Bill Gillis, and then Patrick Herold.



MR. GILLIS:  I want to respond and perhaps query the statement that people voting with their feet is an adequate solution or provides a solution.  And I am trying to understand the interest perspective from the industry on that.  It seems to me, or at least my concern is, that confusing advertising practices in fact would have a high chance of undermining competition rather than just reflecting competition.



I think in my own household that we have a practice of whenever a telemarketer calls of just simply saying thank you, but please take my name off the list, and we do that for everybody uniformly, because we don't like the hassle of doing it.  



We would probably get a better deal somewhere else, but we don't like the hassle of doing it. And I think it boils down to trust in the marketplace, and if it -- I don't quite understand the industry perspective if it is different and there must be a misunderstanding.



But it seems like there is a real strong -- succinct guidelines can improve trust in the marketplace, and it ought to be a good thing.  And as a regulator, I have particular concern about the distribution of the impact of lack of trust in the marketplace in particular, because it seems like the small consumer is probably the least able, or the least willing, or has the least time, at least as far as dealing with these complex choices.



And to the extent that we have a marketplace, it is confusing, and it may not be near the burden for a large consumer that is making complex choices than a small consumer.  And your point about the technology is the same thing; that a small mom and pop may not be a comfortable with technology as somebody who is more sophisticated.



And so I think this is a very important issue to deal with if we want everybody to have the benefits of the competition.



MR. STRICKLING:  Patrick.



MR. HEROLD:  I'm Patrick Herold, and I am the president of FTT, which is a clearinghouse billing company.  So we approach this issue from a little different perspective.  Billing is integral to these services, particularly access to the local telephone bill.  



And there has been regulatory action and rules established for billing that needs to dovetail into whatever evolves out of these meetings, because there needs to be a balance between what is sold and what actually the consumer receives as their charges.



The Commission's truth in billing forum and truth in billing regulations establishes a couple of points.  One, that billing in the consumer's local telephone bill is the primary source of information for consumers who are making these choices.



And as such it presents a unique opportunity to inform consumers about some of the issues that you are talking about here.  And to the extent that those rules are in place, I would think that everybody can look to those  and not be duplicative in the work that we do.



But to the extent that new rules evolve, we are very concerned to see that those rules produce a level playing field and don't benefit the incumbents, and enhance consumer confidence in a market rather than erode it.



And in particular maintain the fundamental access to billing that these services are dependent up, which is access to the local telephone bill.  And as the local telephone companies proceed into the long-distance market, we need to make sure that we establish rules that protect the viability of the underlying billing services that these competitive services that do produce value in the marketplace provide the consumers.



MR. STRICKLING:  Vince.



MR. SANDUSKY:  Thank you.  I think we are looking real hard at the 10-10 market today for long-distance.  There is a huge, huge, segment of long-distance that their practices would make anybody that we have seen in the mock ads today look like boy scouts as we have gone through it.



And I am talking about a market that is larger than the 10-10, and that is the prepaid long-distance, in the form of prepaid calling cards.  So to the degree that we want to talk about consumers getting the right information, and the right deals as we go through this, I really believe really need to include in the conversation in this forum, or some larger forum as we do this, some address of the prepaid calling card market.



We are talking about a situation in purchasing long-distance where you don't even get a bill.  You don't get an accounting.  You don't get a surprise 30 days later on your bill because there is no bill.  There is no accounting.



And I just pulled a couple of ads as I was coming out of the door.  Here is a penny card, a penny a minute.  That's realistic.  To make a five minute call on that, the cheapest way you can do it is for $1.69.  That's about 34 times what the advertised rate is.  



Here is two cents a minute to virtually -- well, there is a half-a-dozen international destinations for two cents a minute.  And we are talking about where advertising is so, so important here, because there is no opportunity to even see what you paid for on the back end.  



The card just expires.  It expires because of time limits, semi-monthly service fees, connection fees, triple level pay phone fees, first minute connect fees, 10 minute block fees, and you have a 10 minute card that you could have used for 2 or 3 minutes, and in three months of no use.  It has disappeared.



And you have no recourse.  There is no information available to it.  So to the degree that we want to talk about long-distance, and advertising, and truth, and fairness, and information, I would urge this group to include the discussion of the prepaid calling market into this, or at least even another forum, perhaps to explore some creative solutions on how we make sure consumers are well-treated there.



MR. STRICKLING:  Do others have thoughts on that?  I mean, if there were to be some joint effort to come up with guidelines, should it be expanded to include these other topics, like prepaid cards?  Richard.



MR. BARTEL:  I would say yes, because I think telecommunications marketing is the general topic here, whether it be voice data or Internet.  In addition, I would say that there seems to be a consensus that it is the most prominently displayed advertising.



That is the thing that the consumer reacts to.  So therefore probably the quickest and easiest solution, and the simplest one, is to give a statutory presumption to the carrier that the consumer will only be required to pay the most prominently displayed rate.  And then anything else can be subject to dispute resolution processes.



MR. STRICKLING:  Patrick.  



MR. HEROLD:  Sorry, I'm just tardy.  



MR. HARRINGTON:  Well, does everyone agree with Richard's suggestion?



MR. STRICKLING:  Well, no, let's find out what the audience thinks.  Anyone from the audience like to ask any questions of the panel or make any comments?  Please step forward to one of the microphones on either side.



MR. MARKWELL:  Paul Markwell, with U.S. Connect, and I really agree with the comment Richard just made.  The forum and the issue here is not just long-distance, but in summary services and truth in advertising and billing.  



And that includes not only the prepaid market but the dial-around market, the presubscribed market, and also the enhanced-services market, the reverse directory market, the talking Yellow Pages market, the 10-10 dial-around directory assistance market with the free call connects.



You talked about a penny a minute.  How about three, which is not realistic, so I think it needs to be all-encompassing in the effort here.



MR. STRICKLING:  Yes, sir.



MR. RANO:  I am Robert Rano with the New Mexico Attorney General's Office, and I would agree that the calling card issue should be put on the table along with these others.



We have been investigating some of the calling cards.  It is quite possible because of the preloaded fees to exhaust the 240-minute calling card with six-one second calling cards.  The people who have to use these cards are the poorest people in the country, and usually people who have had their long-distance service cut off, and it is their only means of making long-distance calls.



And the market is so fractured that it is almost impossible to figure out who issued the card and really where they are registered to do business.  It is a very difficult item, and really where the largest fraud is going on today.



MR. HARRINGTON:  Bob, do you think that there should be federal regulation in this area?  Do you think that the focus ought to be on enforcement?  Do you think that there ought to be an effort to come up with some sort of negotiated guidelines?  Do you have a preferred approach?



MR. RANO:  Well, we decided that there is a different need for immediate enforcement, at least as far as the most outrageous cards.  As far as the state regulation of the cards, the only thing they are required to tariff is basically the intrastate portion of the rate.



Usually the cards are being marketed by resellers, and so it is a very difficult situation.  It either calls out for guidelines or some sort of formal regulation as to the rules under which the cards will operate.



MR. STRICKLING:  Thank you.  



Any other questions or comments from the audience?



(No audible response.)



MR. STRICKLING:  What I would like to do maybe just as a way to get a sense of closure on this is to just go around, and I will ask each of the panelists.  Most of you have been actively engaged in the listening and discussing this all day today.  



I guess I would ask each of you just to think of the one thing that you think walking out the door we should take away, either as an action item or just a thought for the day in terms of attacking this problem.  



And we don't have to necessarily start at the end of the table.  Why don't we start with Bill.  



MR. GILLIS:  I think the one thing that strikes me is the importance of today in the groups of people that you have brought together, and I think that needs to continue.  There needs to be collaborative efforts on the part of the industry and the regulators and the consumer groups to develop specific solutions.



And I really feel the discussion we had just now regarding guidelines to me is something that is important, and we ought to work on together, because it is my personal view anyway that that is beneficial to everybody.



MR. STRICKLING:  Thanks.  



Robert.



MR. MCDOWELL:  First would be to use the tools we already have with enforcement actions and with the laws that are already on the books.  And second of all, let's not let this be the last time we all get together to discuss this.  Let's work on some guidelines, bring industry and consumer groups and the government together, and let's keep talking and work it out.



MR. STRICKLING:  Okay.  



Deborah.



MS. HAGAN:  I would say that with technology changing as rapidly as it is, and the plans changing, that we need to do something quickly concerning the current advertising.



MR. STRICKLING:  Okay.  



Robert.



MR. RODRIGUES:  Well, I think I would say that I am concerned about the number of the observations that have been made, that is, and I am particularly concerned about the kind of generalizations that I heard today in terms of the entire telecom industry being included in what I think is the conduct of a number of groups that interestingly are not represented here today.



MR. STRICKLING:  Jeff.



MR. KRAMER:  Yeah, I would think that we should continue to work together as a group to get something done, and I think one of the most important things is to be able to allow the consumers to compare apples to apples in the telecommunications marketplace, no matter what the service may be.



MR. STRICKLING:  Okay.  



Walt.



MR. STEIMEL:  I believe that the agencies have indicated, and I believe most of the panelists agreed, that there is a problem and that we need to start working to solve that problem.  



And along those lines, I think it is important for the industry to work together to help develop guidelines, and for the Commissions and for the agencies to establish -- to build a record in order to establish a level playing field and some minimum standards for both advertising and billing in order to keep the most competitive market possible and to not discriminate against any of the players in the market.  



I would also -- in the materials that were handed out was the business discount plan, NAL, and I would like to quote from Commissioner Fairchild Roth's comment that his observations -- the Commission should develop clear and unambiguous rules delineating permissible marketing practices from impermissible practices.



We do not yet have such rules in either a perspective or retrospective basis.  And it is consequently difficult to defend FCC judgments about slamming under specific circumstances.  And I would urge that applies in the current situation as well.



MR. STRICKLING:  Thank you.  



Vince.



MR. SANDUSKY:  I think it is pretty clear from today's discussion, and also just from the experience that we have had in working through some of the away-from-home calling market and services rules is that guideline standards and tough penalties are absolutely essential, particularly if enforcement follows with it.



But that just as essential, there needs to be market incentives built in along with those guidelines and standards so that the up and up, and the true, and the legitimate players in the business are rewarded for being that way, and the bad actors are penalized harshly.  



And you want to give that power as much as you can to the consumers to make that choice and initiate that economic penalty.



MR. STRICKLING:  Richard.



MR. BARTEL:  Yes.  



MR. STRICKLING:  Don't fall asleep on me here.  



MR. BARTEL:  Sorry.  Yes, I think what is being sold and advertised is telecommunications, and that the one simple solution that would lead to a market-driven good environment would be to give a legal presumption to the carrier that the consumer should pay the most prominently advertised rate.



And if that happened, then the prominent advertising would change significantly, and consumer education would be done.



MR. STRICKLING:  Patrick.  



MR. HEROLD:  I am just wondering where the Lex are.  That's my question as I leave.



MR. STRICKLING:  They are still trying to get in the long-distance business.  



David.



MR. MATSON:  Well, I just think it is in everyone's interest, including the industry, that customers make fully-informed decisions.  I mean, I think that there can be reasonable differences on what constitutes adequate information for them to make that on, but I think that is open to discussion and continued discussion.



And I agree that -- or at least I hope people leave here understanding that most of those mock advertisements we looked at today are not advertisements that -- at least Sprint or any of the other carriers that I am familiar with would be considering running, and that a lot of these are much closer calls than those type of ads.



MR. STRICKLING:  Michael.  



MR. TRAVIESO:  I would say that we do have what is supposed to be a competitive market in the kind of  telecommunications services we are talking about.  And in order to make that market work effectively, and the way it ought to work under economic principles, we need to have basic information provided to consumers so they can make wise choices, and not spend their -- not pay too much for the products which they need.



And I think we need to do that through a proactive method sooner rather than later, rather than a reactive method based on a case-by-case decision.



MR. STRICKLING:  Linda.  



MR. HARRINGTON:  I would approach it in three ways.  One is tough enforcement right now; and number two is develop some guidelines that would include information on disclosures, voiceovers, superscript, basic price elements, where to go to get comparative information that is unbiased, and size print.



And number three, I think there is a lot of consumer education that has to occur on what state-to-state means, on what basic rates means, on just what 20 minutes means.  You know, what happens after 20 minutes and before 20 minutes.



MR. STRICKLING:  All right.  



John Hopkins.



MR. HOPKINS:  I didn't come here with any particular solution, but I did talk about an offer to explore guidelines, and quite frankly, I thought the earlier roundtable was pretty fertile ground to start with those guidelines, to the extent that we can do that.



I believe that the body here would -- we might not agree on everything, and that's why I think we need the FCC involved in this way.  But I think a good-faith effort can be made to try to see whether we can do this.  



But I am concerned that we operate on a level playing field, and to the extent that we can do that, we are in.



MR. STRICKLING:  And I will start where I -- I will finish where I started, with Sam Simon.  



MR. SIMON:  Thank you, I think.  I just have three thoughts.  I do agree -- and I guess I was a little confused.  I did not think today was only about dial-around.  When I came, I thought today was about long-distance services primarily, but I would agree with the observations.



And I think that as we look at the economy and look at what is happening, the rate at which technology is exploding into retail and residential offerings that we include local service, long-distance service, predate calling cards.  You know, people who sell credit cards independently.



I am concerned about not losing focus, but nonetheless, I do think you do have to look forward, which goes to the other point I have been -- to be Johnny One Note on two things.  The other is staff up.  Create the expertise in the agencies so that you will be able to deal with these developments that move so fast.



And the risk of harm by the way is very high.  As technology gets much more deployed into homes, you can have millions of people harmed very quickly by misleading and deceptive ad practices that will need extraordinary law enforcement efforts.  



And it is going to happen, and the agencies need to have the resources and the expertise to be there.  And finally, and to end on one, sue somebody.



MR. STRICKLING:  Thank you, Sam.  



I would like to thank the entire panel for their participation this afternoon.  I think this was a very lively debate and I think everybody in the audience should show their appreciation for that as well.



(Applause.)



As we conclude, I would like to call up Theresa Schwartz from the FTC for some concluding comments.  Theresa.  Theresa is the Deputy Director of the Bureau of Consumer Protection at the FTC.  



MS. SCHWARTZ:  Well, my job is the easy part, which is just to express appreciation of the Federal Trade Commission for everyone's participation.  I think that we appreciate our colleagues at the FCC providing support and space, and the staff members who put on I think a very good program for us today. 



And there is a lot of food for thought, but in particular I also want to thank those around the table and those who have participated throughout the day; the members of industry, from the states, and the consumer groups, for really a very excellent dialogue.  



I think it is essential that there be a broad participation for this kind of a discussion to identify the problem areas, areas of common ground, and areas of agreement where we might move forward, and I think we have accomplished that today.



And you are still going strong.  I think at this point some of you might be willing to go for another hour or two, but I think it is drawing to a conclusion, and I just thank you all, and as I understand the final discussion here, we are all going to be getting together some more.  So we look forward to that as well.



MR. STRICKLING:  Thank you, Theresa.  I would also like to thank my co-moderator, Eileen Harrington.  I would like to thank all of you for coming and participating in this.  Obviously this is not the end of the process.  There will be more to come and we will be taking back a lot of the great ideas we heard here today and sorting them through.



And while they have all been thanked individually, I also would like to thank and ask you to join me in thanking the staffs of the FTC, and from the FCC, the staffs from the new enforcement bureau and the old common carrier bureau who put this together.  So thanks very much to all of you for putting this together.



(Whereupon, at 4:15 a.m., the meeting of the Board of Directors of the Rural Telephone Bank was adjourned.)
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